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Cass. civ., 17 Decentber 195872

Orr-nn OPEN FoR cERI'AIN pERroD

Chalet for sale

2.F.17.

W7rcre it is expressly or ùtrylicitly underslood that an offer is to remain openfor a certoin period, the
offer carmot be n,ítlrdratwt tvithin that period without incurring liabilíty.

Facts: By le tter of I I August 1954, Isler inlormed Chastan that he was will ing to sell to the latter a chalet owned
by hirn, at a price of 2,500,000 francs. Frorn the judgment, it appears that Chastan had written to Isler, sayins
that he planned to visit the chalet on the l5 or l6 August, and that Isler apparently approved this arrangemenì
in his letter. Having visited the chalet four days later, Chastan notified Isler by telegram the following day that
he accepted that offer. On 17 August 1954 he confirmed that acceptance by letter, stating that he was will ing to
pay the purchase price in cash upon the signing of the transfer deed. Chastan served formal noticer on Isleion
6 Septerr.rber 1954, requiring the laîter to accept the purchase price and to hand over the keys; Isler did not com-
ply with tlrat notice, whereupon Chastan brougltt legal proceedings. In the proceedings, lsler alleged that he
could not have sold the chalet to the plaintiff on 16 August 1954, since, as at that date, he had already sold it to
Puy. Puy intervened in the proceedings, stating that the sale of the property to him had been concluded at the
beginning of August and that it had been formally completed by a private contract in writing on l4 August 1954,
that act having been accompanied by a payment ou account of one mill ion francs.

IIe[d: Chastan succeeded in his claim.

Judgntent'.. . .-Whereas whilst an offer mey in principle be revoked at any time prior to its accep-
tance- that is not the position rvbere the person making i1 has expressly cr itrpliedly undertakci; not
ro revoke it before a certain date;
-Whereas in the present case, the contested judgment, having acknowledged that ther letter of
l l August 1954 constituted "merely an offer to sell" which could "in principle be revoked at any
time prior to being accepted", goes on to state: "however, Isler, knowing from a letter from Chastan
dated 9 August that the latter was proposing to visit the chalet on l5 or l6 August, and having
authorised hirn to do so in his reply of I I August, tacitly untlertook to keep his offer open during
the period thus envisaged, that is to say, until after the proposed visit had taken place", and that
Islcr could uot tlterefore have withdrawn from the transaction on l4 August without "iucurring lia-
b i l i t y " .  .  .
-Whereas it follows that the contested judgrnent <iid not infringe the legislation referred to in the
appellant's plea<lings and is justif ied in law.

Notes

(l) In French law, atl offer is in principle revocable. The Cour de cassatiort held in a
decis ion of  Cass.  c iv.  1" ,  3 February 1919:73

As an offer is not in itself binding on the offeror, it may in general be revoked so loug as it has not
been validly accepted.

This point of view can be explainecl theoretically by the fact that French law traditlonally
does not attribute bincling force to a unilateral act.

(2) In practice, the r igid principle of revocabil i ty is not rnaintaincd, bccause i t  would
lead to insecurity 'and injust ice. The addrcssee of an of ler rrray incur costs ir"r rel iancc ou
the offer (e.g. travel l ing costs to examitre the offcr),  or tunl down other offers, or change

72 D.  1959.1.33
73 D.P. 23.1.126.

his position, for example by resigning frorn his job or by terminating ltis tenatrcy.- Freuch

,.ré f"* has t lereforeìtrongly mit igi ì ted the prínciple of revocabil i ty and, in practice, has

,ru.rr.O i t .  l f  an offer expressly contains a period within which i t  has to be accepted, t l te

off"ro, has the obligation to keep the offer opelÌ during that period'74 Further, as tltc

èlnkt for Srr/e caseìhows, if the offer does not expressly contain a period for its accep-

tarìce, it ,rruy have to be implied that the offeror tacitly promised to keep his offer open

Juring a ce;tain periocl. Whether or not an offer implicitly contains a period for accep-

tance is a matter of fact that has to be decided by the lower courts.Ts In the French case

.ìr",1 h"r", the fact that the owner of the chalet had agreed on the offeree visiting the

,nut.t on a certain date led to the assumption that his offer tacitly contaitled a period last-

ing at least until that date.

i:) So*e French authors address a further category: offers that do not cotrtailt ally

p.ìióa, even implicitly. They are of the opinion that suoh offers have to be nraintainecl

àuring a reasonable period: Malaurie andAynès76 adtnit atl exception to tltis rtrle in the

case 01 an offer to tlìe public; GhestinTT rejects a clistinction betweett offers to thc ptrb-

lic alcl offers to one or more particular persorts.T8 The length of this pcl iocl is tlcter-

nrined as a matter of fact by the lower courts and clepends on the circtrntstzttlccs of thc

case.
(a) The irrevocability of an offer does not lead to the same results irt lrretr<.:lt law ancl

in German larv. It seems to follow from the Chalet for Sale case that, itl Frettclt law the

corìsequence of the obiigatioii io keep the offer open during a certailì period is uot that a

revooation of tlìe offer lacks effect, but that the ofleror is liable to pay damages for the

loss tlie offeree has suffered frorn the untimely revocation. French autltors are of the opin-

ion tlrat these dantages may be awardecl in naturain the form of the conclusion of the colt-

fraet,Tsburt there is io caselaw to this effeot, Given the relative ease with which an implicit

promise lìot to revoke tfie offer can be established, these damages play arl itnportatlt role

i,r 
"o,1r1r.,rsating 

losses arising from the revocation of att offer. In Gerntittr law ott tlte

otler hantl, the consequence of tn" bincling force of an offer is that its revocatiou has uo

eflect: even after the révocation the offeree can still accept and thus cotrclude a cotrtract'

The sarne is true for Dutch law; and also, it would seeln, untler PIICL, CISG atltl tlte

Unidroit Principles
(5) In French lu* u,t offer can be effectively

of the revocation to the offeree: for example,

revokecl through a sale of the goods to a third

of the sale. This rule is in coutrast to German

?a See e.g. Cass. civ.,  l0 May 1968, Bul l '  civ. l l l .209'
75 See also the [;rcnch cascs tnentioned in 2'1.2.C'
76 Malaurie and Aynès, para. 384.
77  Ghest in  a t216-8 .
78 See also'ferré, Sirnler and Lequette, para. 109'
7e Ghestin, at2"l4.

revokecl without cottrt trunicating thc l ìrct

an offer to sell goocls will be ef fectivcly

party whether or t tot the of lcrce kttows

law atrcl.  as we wil l  see, Errgl ish law.
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as any other acceptalìce, effective only when notice thereof reaches the offeror. The com-
meut states that in cases where tlte conduct will of itself give notice of acceptance to the
offeror within a reasonable period of time, special notice to this effect is not necessary.
However, the use of the smoke ball in Carlill v. Carbolíc Smoke Batl Co. would not have
sulficed for this purpose. See the American Restatement 2cl:

Restalentent of Contracts 2.US.41.

$ 5a: (l) Where an offer invites an offeree to accept by rendering a performance, no notification is
necessary to make such an acceptance effective unless the offer requests such a notifìcation.
(2) If an offeree who accepts by rendering a performance has reason to know that the offeror
has no adequate means of learning of the performance with reasonable promptness and cer-
tainty, the contractual duty of the offeror is discharged unless

(a) the offèree exercises reasonable diligence to notify the offeror of acceptance, or
(b) the offeror leams of the performance within a reasonable time, or
(c) the offer indicates that notification of acceptance is not required.

Cass. civ., 2l Decetnber 1960t38

Marrsn FoR DrscRETloN oF Lowrn Counrs

' Chomel

2.F.42.

Tlte queslion wltetlrcr a contract has been concluded ís a question of fact, and is therefore a ntatter for
tlrc unfettered discretiort of the lower courts.
Judgment:-Whereas the appellant, Chomel, contests the judgment of the cour d'appel (Aix, 5 June
1958) by which it dismissed his claim to be entitled to rely on a [contractual] term agreed in corre-
spondence between Roqueta and him, on the ground that it had not been proved that Roqueta,
which had proposed that term, had received his letter agreeing to it before revoking its offer;
-Whereas the acceptance operated, as soon as it took place, to render the contract definitive and
binding, and an ofreror cannot revoke such an offbr once it has been accepted;
-Whereas howeveq in deciding that Roqueta was entitled to revoke its offer at any time up until it
received Chonrel's acceptance, the court adjudicating on the substance of the case was merely exer-
cising its unfettered discretion to construe the intentions of the parties; it follows that the appel-
lant's plea is unfounded; . . .

Cass. cont., 7 fanuary l98lr3e 2.F.43.

Drsparctr oF AccEpTANCE

L'Aigle/Comase

Atl acceptance by leÍfer is effective upon dispatch, and not upon receipt.

Fttcts On l0 June 1975 Messrs L'Aigle sent a purchase offer, valid for 30 days, to Messrs Comase. The latter
colnpany accepted it on 3 July, but was unable to prove that its acceptance reached the oflèror before l0 July.

r38 D. 1961.I .417 annotated by Ph. Malaur ie.
Ire Bull. civ. IV.l4; RTD civ. 1981.849, annotated by F. Chabas.
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Having lailed to fulfì l its obligations, I- 'Aigle sought to avoid the liabil ity which it had incurred, by maintaining

ittut ttr. contract had not been concluded. It argued that a contract became delìnitive and binding only upon

receipt by the offeror of acceptance of his offer; since it had not been proved by its opponent that such accep-

iun"é 6uà indeed taken placewithin the timelimit stipulated in the offer, that offer had lapsed and it had not

been possible for the contract to come into existence.

Held: A contract had been concluded.

Judgment:. . .-Whereas the appellant, Société UAigle, contests the judgment of the cour d'appel

ordéring it to pay damages to Société Comase by way of compensation for the loss suffered by the

latter as u t"rult of the wrongful terminatíon by the said Société L'Aigle of the abovementioned

agreement, on the ground that Société Comase had accepted the offer made within the timelinlit

laid down;
-Whereas according to the appellant, it is for the party seeking performance of an obligation to

prove the same, and it is therefore for Société Comase to furnish evidence showing that it comnìu-

nicated its acceptance to Société LAigle before l0 July 1975; as the appellant further argues that,

by basing its decision solely on its consideration of a letter from Société Comase dated 3 July 1975

(produced to the court in evidence), which could not have reached Société L'Aigle until after

ib luty, the cour d'appel reversed the burden of proof, and that it was for Société Comase to prove

that the letter was receivetl before the timelimit expired, and not for Société L'Aigle to prove the

contrary; as the appellant additionally maintains that, by fail ing, moreover, to investigate whether

the letter reached its addressee by l0 July, the cour d'appel robbed its decision of any legal basis;

-Whereas however, in the absence of any stipulation to the contrary, the written communication

of l0 June 1975 was intended to become definitive and binding not upon receipt by Société L'Aigle

of Société Comase's acceptance but upon the despatch of that acceptance by Société Comase; the

appellant's plea to the contrary is unfounded; . . '

King's Bench
Adams v. Lindselltao

Posrer- nur-s

Two days late

An acceptance by post is effective when it is sent, not when it is received.

Facls: The defendants by letter offered to sell to the plaintiffs certain specified goods, receiving an answer by

return of post; the letter tontaining the offer being miidirected, the answer notifying the acceptance of the offer

arrived two days later than it ougfit to have done; on the day following that when it would_have arrived if the

original 1etter úad been properly directed, the defendants sold the goods to a third person. The defendants con-

ten-ded that until ttre ptàintìift answer was actually received, there could be no binding contract between the
parties; and belore then, the defendants had retracted their offer, by selling the goods to other persons.

Hetd: Acontract had been concluded between the plaintifls and the defendanÎs.

Judgntent: The court said that if that were so, no contract could ever be completed by the post.

For if the <lefendants were not bound by their offer when accepted by the plaintiffs till the answer

was received, then the plaintiffs ought not to be bound till after they had received the notification

that the defendants had received their answer and assented to it. And so it uright go oll ad infini-

tum. The defenclants must be considered in law as making, during every instant of the tirne their

Ietter was travelling, the same identical offer to the plaintiffs; and then the contract is completed by

'4o  (1818)  I  B .  &  A ld .68 t ,  106  ER 250 .



the parties have reached an agreernent on the thing sold and the price to be paicl. An ollerto enter into a sales contract must therefore, according to Frencú law, at least rnention thething to be sold and the price to be paid. (It has hJwever been decided that where anagreement-a ((framework gen[1ngf"-provides for further contracts to be made unA.rìi,tlre price neetl not be lìxed in the first agreement: the Alcatelcase.5e) In contrast, underthe Sale of Goods Act 1979, an agreement for the sale of goods nray be binding as soonas the parties have agreed to buy ancl sell, the remaining details being determined by thestandard of reasonableness or by law; section 8(2) of the Act provicles that, if no price isdetermined by the contract, a reasonable price must be pai<t. Uìrder English Iaw therefore,a proposal to enter into a sales contract may amount to an offer 
"u.n 

if it does not men-tion an (exact) price.
The question of the essential minimum that a proposalshould include in orcler to makeit an offer should be distinguished from the faòt tirat, in some cases, a failure to agreesolne point will indicate that no contract was concluded. The latter-question turns onwhether the necessary "intention to be bound" was preserrt: a proposal which mentionsthe thing to be sold and the price will not be an offér if the ofi'eror does not intend theother party to be able to accept. According to French case law, if one of the parties makesit clear that he does not want to enter into-a binding agreement before on. à. more otherconditions of the contract is or are settled in a satisfactory manner, a contract does notcome into existence before these additional matters are agreed upon.6o English case lawshows a similar picture: the question whether an agreement is a binding contract dependsprimarily on tlte intention of the parties and infeielìces on this ilteniion may be drawnboth. from the importance of u muit". left over for further agreement, and from the extentto which the parties have acted on the fgreement.6r This is the same in German law byvirtue of the following provision:

z . t r . l J .
I I O I ì M A T I O N

BGB 2.G.13.

Principles of European Contract Law Z.PECL.I4.
Art ic le l :303:  Not ice

(l) Subject to paragraphs (a) and (5), any notice becomes effective when it reaches
t h e a d d r e s s e e . . .

5e cass. Ass. plén- r Dccember r995, JCp rg95.rr.22.s6.5, a'notared by Ghestin.

o.'lnti;ì:ili",3,X"J"|tJli,?Srj,l3;ilr, annotated tv scrrmiat-szalewski and cass. civ. 3., l4 January 1e87,
6r Treitel, Cotrtract, at 53.
62 Translated by von Mehren & Gordley, op. ci t . ,  suprct note55, at 193.63 Supra, at 178.

$ I 54: So long as the parties have not agreed on all points of a contract upon which agreement isessential, according to the declaration eu"n of one party, the contràct is, in case of doubt,
n o t c o n c l u d e d . . . . 6 2

compare also Art ic l  e2:103 (2)  of  the PECL and Art ic l  e 2. l3of  the Uni<lro i t  pr incip les.63

2.1.2.C. Rrvocesr l - r . ry oF AN oFFER

194 195
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(5) A notice has no effect if a withdrawal of it reaches tl-re addressee before or at tlte

same time as the notice.

Article 2:202: Revocation of an Offer

(l) An offer may be revoked if the revocation reaches the offeree before it has dis-

patched its acceptance or, in cases of acceptance by conduct, before the contract has

been concluded under Article 2:205(2) or (3)'

(2) An offer made to the public can be revoked by the same means as were used to

make the offer.
(3) However, a revocation of an offer is ineffective if:

(a) the offer indicates that it is revocable; or

(b) it states a fixed time for its acceptance; or

(ci it was reasonable for the offeree to rely on the offer as being irrevocable and

the offeree has acted in reliance on the offer.

Llnidroit Principles 2.rNT.1s.

Article 2.3: (Withdrawal of offer)

l. An offer becomes effective when it reaches the offeree'

2. At offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches the

offeree before or at the same time as the offer'

Article 2.4: (Revocation of offer)
l. Until a contract is concluded an offer may be revoked if the revocation reaches the

offeree before it has dispatched an acceptance'

2. However, an offer cannot be revoked

a. if it indicates, whether by stating a fixed time for acceptance or otherwise, that it

is irrevocable; or

b. if it was reasolable for the offeree to rely on the offbr as being irrevocable and

the offeree has acted in reliance on the offer'64

---ì RG,25 october l9l76s 2.G.16.

ErRrctve oFFER cANNor BE wlrHDRAwN

DeliverY to a housemaid

Att efficrive offer cannot be withdrawn. An offer which has been receíved by the offerees enzployee but

Iros iot conxe to the atlention of the offeree is effectíve, and carurot therefore be witltdratvn'

Facts: On l9 and 20 November l9l5 the plaint i f f  requested, by way of newspaper advert isements' the subrnis-

sion of offers for the supply of military diill textiles. in r.tponi", M"ssrs B on 20 November offered him "with-

out engagement or obligation", according to sample' pureìinen ^,1r^rll;aRnroximately 
84 crn in.wjdth at a price of

0.g0 marks per metre, "p"t" n"t, prompicash, approiimately 20,000 m avaílable for immediate delivery"' The

plaintiff replied on 22 Novenrbei,iaving on that àày r.".iuea Messrs B-'s letter, stating that he accepted the offer

of 20,000 m and requesting condrmatiJn by telegràm. Messrs B wired him at 5.15 p m ol the same day in the

following terms: "Oiganisei only on the basis of t*elegraphic tran_sler of 1000 marks today, balance payable cash

on delivJry". That telegram was delivered at 7 p.m. to thè plaintilf's-residence, the plaintiff being out at the time'

Howeveq"M.rr., B thén came to a different decision and asked the telegraph office to return their telegram'

T'he telegraph oftìce sent an ofhcial wire to the St. oflìce, requesting the latter to stop the telegram sent to the

6a See also CISG Art icles 2. I  5 and 2. 16, which are identical to these provisions.

65  RGZ 91.  60-
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plaintiff' Ílowever' since that telegram hacl already been delivered, it arranged for the telegraph messenger ro getthe housernaid of the plaintiff, who was stil l out of the house, to hand it back.

Held'. ' lhe dcfendant was rìot entit led to withdraw the offer.

Judgnterú: . . .
2. The decision in the present case is founded on the import of $ 130 BGB. The telegram sent by
Messrs B, which was subsequently taken back, containeda contractual offer made tolhe plaintif l,
and thus a declaration of intent which had to be received in order to be effective. It became effec-
tive, and the offer thus became binding ($$ 145, 146 BGB), at the moment in time when it reached
the plaintiff. A statement contained in a letter, to which a telegraphic communication must be
regarded as equivalent, is deemed to reach its recipient upon being dèlivered to the latter's address,
even where it is handed to a member of the recipient's family or to a domestic servant, and irre-
spective of whether the recipient is at home or not; he is thereby given the opportunity of taking
cognisance of its contents, this being an essential element or i ire concept ti u 

"o**unication"reaclìing" íts recipient (RGZ, Vol. 50, p. l9l, 194, vol. 56, p.262, Vol. 60, 
-p. 

::+1. It does not mat_
ter, therefore, whether it actually comes to the knowledge of the recipient; what matters is that it is
placed at his disposal, so that he is given the opportunity of taking cognizance of it. It is for that
reason, as stated in the decision of the court below, that the second sentence of $ 130(l) addition-
ally provides that the withdrawal of a declaration of intent needing to be receiv"à by it, addressee
will be eflèctive only if it reaches the recipient before or at the same time as the initial declaration
of intent; in 5r]4|r circrrmstances, the time at which the commrlnication F,otrìal!y comîs to the know!-
edge of its recipient is wholly immaterial. According to those principles, the óffer made in the pre-
sent case by Messrs B to the plaintiff reached him when it was handed, in his absence, to his
housemaid, with the result that the party by whom the telegram was sent was bound by his con-
tractual offer on the terms contained therein. The withdrawal contained in the second telegram was
too late, since at the time when it was delivered, or rather could and should have been delivered, that
is to say, when the telegraph messenger arrived at the plaintifft residence bearing the withdrawal
telegram' the proposal concerning implementation of the contract had already rJached the plain-
tiff

In opposition to thís, the appellant relies, nevertheless, on the view occasionally advanced by cer-
tain academic legal authors, which tbe Landgericil [Regional Court]has likewise seen fit to adopt
in its judgment, to the effect that it would be contrary to the principll of good faith if the recipient
of a contractual offer were able to rely on that offer to his bénefit, and cóuld derive rights from it,
notwithstanding that the contractual offer, despite having reached him earlier, only actually came
to his knowledge at the same time as the withclrawal of that ofler. However, that view is not com-
patible with the clear provision contained in the second sentence of $ 130(l), which cannot be
excluded. The sole decisive factor, as regards both the sender and the recipienì, is the time at which
the communication reached the latter;by contrast, the time at which it acìually came to his knowl-
edge is inmaterial, as regards both the ofrer and the withdrawal thereof. . . .

Notes

(1) The Germau case cited above66 is concerned with the question when an offer macle
to an absent person becomes effective. This question is of relevance under German law
because any declaration, including an offer, may be retracted before it has become effec-
tive' In accordance with the terminology of the PECL, CISG and the uniclroit principles,

66 Supra, at 195-6.

t96 t97
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such a retraction will be described as a "withdrawal". The term "revocation" can thus be

reserved for retraction of the offer after it has become effective, also in accordance with

PECL, CISG and the Unidroit principles. The question of the revocability of au offer

that is made orally to a present person or over the telephone does not arise, siuce such an

ofler is generally assumed to lapse it it is not accepted immediately6T-unless the offeror
intended it to remain valid for a longer time. Of greater importance is the question of the

revocability of an offer when a contract is to be concluded inter absentes.
(2) The German Code contains a general provision on the moment any declaratiotr

directed to an absent person becomes effective:

BGB

$ 130: l. A declaration of intention to anotheq if it is made to another in his absence, is effective at
the moment when it reaches him. It does not become effective if a withdrawal6s reaches hitn
previously or simultaneously.

In the cited case the Reichsgericht states that, in accordance with the concept of zugelten
(reaching) that it is not necessary that the offeree has actually been informed of the offer;
it is suflìcient that the letter or telegram containing the offer has been delivered at his

house. Until that moment, the offer can be withdrawn by retracting it from the post or by
sending a second letter or telegram that reaches the offeree before or at the sarne time as

the offer; after that moment withdrawal is no longer possible, even if the olferee is

informed of the withdrawal at the same moment as of the offer itself. The same decision

was given in RG 8 February 1902.6e
(3) The possibility of withdrawal of an offer is of particular importance in German

law, because orìce the offer has reachecl the offeree, it cannot in principle be revoked:

under $ 145 BGB; an offeror is bound by his offer unless he has excluded this engagement
(see the next note).

(a) In German law, although the main rule is that an offeror is bound by his offet the

offeror may exclude the binding force of the ofTer under $ 145 BGB. He may do this by

using terms such as freibleibend, ohne obligo or Zwiscltenverkauf vorbehalten.To As has

been seen rn2.1.2.A.,7' there is some ulìcertainty about the legal effect of such terrns. I t
is certain, however, that a statement containing such terms may be revokecl before it is

accepted.

67 Zweigert and Kotz, at364; see also infra,at207.
68 According to the terminology adopted here.
6e RGZ 50,  l9 l .
70 Medicus, SATat 137; Flume, Reclttsgesclúftat642.
7r See the Aeroplane Clnrter case, suprc, at 183-4.
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An offer ro sell property ,yu), be revolcetl beJòre occeptoilce u'ithout any fornral trctice to tJ'e per'tott to

,r,truli ilr" offer is ,r,o1e. Ir ís sttJf cient d tlutr persott ha.s actual knowledge tlwl tlrc person wlto ntade

the offer hoi clorre sotne act iucottsistent tt.ith the contínucntce of the ofJèr such as selling tlte property

to a ilird persott.

.Facts: The defendant, the owner of property, signed a docurnent which purported to be an agreement to sell the

prrp".iv ,. the plainiiff at a fixed piice.'nui a póstscript was adtled, which he also signed-"This offer to be lelt

over until Fri6ay 9 A.M.". 11 the àfternoon oi the l 'hurstlay, the plaintiff was informed by a Mr. Iìerry that the

delendant hacl been oflering or agreeing to sell the propertyto Thomas Allan.' l 'hereupon the plaintiff, at about

half-past seven in trt. .*"irig, *."nt to ihe house of ttlir. Burgess, th,e mother-inlaw of the defendant, where he

was then staying, ancl left wiltr trer a fornral acceptanc€ in writing of the offer to sell the property. Accorcling to

the evidencc of Mrs. Iìurgess this document nevàr in fact reached the defendant, she having forgotten to give it

to h im.
On t5e follclrving (Friday) monring, at about seven o'clock, Berry, who was acting as agent f<rr the plaintiff,

founcl the tlefènclant at thc barlingto"n railway station, and hancled to him a duplicate of the acceptance by the

pfointiff, and explaincd to the defe-ndant its purport. Iìe replietl that itwas too late, as he had sold the property'

A few minutes later tlre plaintift himself foundthe defendant entering a railway carriage,.and handed him

anoth., duplicate of the notice of acceptance, but tlre defendant declined to receive it, saying, "Yclu are too late'

i ha';e soi<i the proPertY".

Irelct.Thedocument alnounted only to an offer, which might be revoked at any time belore acceptance, and that

a sale to a thir<t person which came to the knowleclge of iht p"tton to whom the offer was made was an effec-

tual revocation of the offer.

JupcveNr: Jnnars LJ:The docurnent, though beginning "I hereby agree to sell," was nothing but an

offer, and was only i ltendecl to be an offer, for the Plaintiff himself tells us that he required time to

consicler whetler he woulcl epter into arì agreement or not. Unless both parties had then agreed

there was no colclur3ed agreelrent then nracle; it was in effect and substance ouly an ofl 'er to sell '

The ptaintiff , being rnincled not to complete the bargaiD at that tirne, a<lcled this memoratrdutn-.
,, 'f lr is ofler to be lcft over until Friday, g o'clock A.M., l2th June, 1874." f 'hat shews it was oll ly an

offer. T'here was rìo consideration given for the unclertaking or promise, to whatever extent it may

be consic leret i  b incl ing,  to keep t l re property unsolc l  unt i l  9 o 'c lock on Fr iday tnorning;but  appar-

ent ly  Dicki r ìsop was of  opin ioìr ,  and probably Dodds was oI  t l re satne opi t t iot t ,  that  he (Dodds) was

bounil by that prr:rnise, and coultt not iu any way witlrdraiv fl-oltt it, or retract it, until 9 o'clock olt

Fr ic lay nror l ipg,  and th is probably expla ins a good c lcal  of  wl tat  af terwi t rds took placc '  l lu t  i t  is

c lear set t ìecl  law, . ;1 ope of  t5e c learest  pr incip les of  law, t l r i r t  th is prol ì l ise,  beir rg a t t tere l tudul t t

p a c t u r - n , w a s l o t b i l d i r r g , a n d t h a t  a t a n y  n r o l r r c r r t b c f i r r c a c o n t p l c t e a c c e p t a l ì c e b y D i c k i r l s o n o f

ihc orer ,  Dodds was as f t . " .  o,  Dickinson hinrscl f .  Wel l ,  that  being the state of  th ings,  i t  is  said that

the o'ly urodc i1 wlrich Dodcls could assert that freerloln was by actually antl distinctly saying to

Dickiu iorr ,  
. .Now I  wi thdraw nry of fer ."  I t  appears to me that  there is  nei ther pr incip le nor author-

ity for t5c proposition that there nrust be au express atld actual witlrdrawal of the offer, or what is

callecl a retri lctatiorì. lt rnust, to constitute a contract, appear that tl-re two rninds were at one, at the

salììe nìopìcpt of tigre, that is, that there was an offer cotttinuing up to the time of the acceptance'

ro 11 876) 2 Ch. D463.
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lf there was fìot suclt a corttinuing offeq then the acceptance conles to nothing' of course it may

well be that trre one rÌrarì is bounJ in ru,." *uf-o.other to.terìne àther ma. know that his r'incl

with regard to ttrc 
",T";lt;; 

been changetl; bu; in i'is case' beyo'd all questio'' the Plaintiff knew

t'at Dodds was no longer nrin<led to.sell tr" p'"p"t"-to tti"-' u'"ituinly and clearly as if Dodds hacl

toltl hinr in ro,,runf *?rar,,.r wit'tiraw,ìì"'on*r.,'îhis is eviier"rt fiorn the plaintiff's own state-

metìts in the bi l l '
T'e praintift says in effect that, having 'eard ancl knowi'g t'at Do<Jds was no longer mintle. to

sell to hirn, and th"t h;;;;selling or haà;;ùì;;;"t' on" tl"' ìùlr'int 'llit l: 
coul<l 'ot i. poi.t

of law withdraw tris offer, nrea'irrg t. n^ rr-i* io it, untt '"t1";;;;;i;ig io bind him"' I went to the

rrouse w'ere rre was loclging, a1d 
1aw 

tri, 
"r"itr".-i.-iaw, 

uno t"it with lier an acceptance of the offer'

knowi'g alr the while ttaihe hacl entireiv .iii"*o nis núnd. I got an age't to watch for hi'r at 7

o,crock the nexr mor.ing, and I went ,"'írr" ìi"il" i* u"r"* q i".fk, in or,l", that I 'right catctr

him an<l give túm my norice of acceptan.; j;;,;.i"re 9 o'clock, and when tflt gclurred he told my

asent, and he told Àe, you are too rate,;fi;;;tir"* uuìt iir" pup.r." lt is to nry 'rind quite

ciear ttrat before there was any attempt;;;;;;p;ttt" uy tt'" rtuintiff' 
-ht 

was perfectlv well aware

that Dotlds had changed his mind, uno tt ut he irad in fact agreed to sell t'e property to Allan' It is

impossible, therefore,-to say there *"'.t;;;;;; lxistence or ii* same tnincl between t'e two partres

which is essential in point of law to the nraking of an agree;;;;'i arrr of opinion' therefore' that

rhe plainti{T rta, ruit"a to prove that there wu' iny binding t;;;;;t; between DotJels and himself'

Notes
(1) English law is completely opposite to German law withrespect to the revocability

of offers: offers are freely revocable' iu"ttt'' u*like Fre'ch cas; law' English case law

holcls that offers 
"*^r."i"ule 

regardler, 
"i 

*rr.r'., ttr.v contain a time limit for their

acceptance. rn"or.ti.ully ttris point oi uir* is basecl on tlí Engrish cloctrine of consicler-

ation.sr No binding obligation 
"1'l 

u'ì" fo' the offeror t" t"tirtit offer open' evetr if lte

expressly fixes a p"ioà irring which hi, or., nay be acleptetl'.:i"": ttl:lt-, is no consicl-

eration from the other party for such u'p-mir". As Best cj saitl i,t Routleclge v' Grtutt"82

l-lere is a proposal by the Defendant to lake property on ce.Yilì terms; namely that he slrould be let

into possessi.,, i* t.irv. rn-tlrat proposat * ,'t';.r'"e plaintiff ti;;;tk; to consider; but if six weeks

are siven o,-, o.e ri,;';;;;;i"" "n 
a rtt.t"rrr.ri* six weeks to put an end to it'

Conlpu.. also the case of Byrne v' Van T'ienhoven'gj

(2) rt s'ourtr u. iàiJtrrít un on r-.un u. macle irrevocable by a'agreer.eut betweett

ofreror a'd offeree in English law; ttr. ugr".rrre't wilr n_ormaily be macle by deetl to over-

corle t'e probre,r-, oi .o,iricreration.'il?;ì;" arr" 
"n"*" 

*uv accept the ofTer clespitc

arly purported revocation by th. ofg.;;;, iountfo'd v' Scott'io However such "option

ag reen te t r t s , , a re ra reou ts i desa leso f l and .US lawgoes fu r t he r .UCC$2-205p rov i c l es
tlìat if written offers relating to commercial sale 

"ontru"t, 
ure state. to be bi.ding' they

nray r.rot be withclrawn cluring trtt pìt"'ibed period o"if 
"o 

period is prescribed' for a

,.uion.,Uf" period not exceecling three months' 
e.-...rnes effective m

(3) The rnore general question 
"i;h.; 

the offer becomes effective may also arlse 1l.r

L,nglish law, for 
":il;i;,;i;ii"" 

it ^" issue whether the period of time for acceptance

8r On which see ChaPter I  '

82  (1828)  4  B ing  653 '
83 (1880) 5 CPD 344.
s+  1 t  9751 ch .  258
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Whereas actual authority, expt'ess or implied, derives from what t6e
principal tells the agent, apparent authority results from the principal's marr-
ifestations to third persons. "To bind the principal 't '  * t thc one dcaling wi6
the agent tnust prove that the principal was respolìsible fcrr the zrJrpcarance of
authority by doing something or permitl ing the agent Lo do sonrething whiclr
reasonably led others, including the plaintiff, to believe thal thc agent Ìrad t|e
authority he purported to have. If this is proved, the principal slrorrltì have
realized that his conduct would cause others to believc that the agenl was
auLhorized, and the principal and the other party are bound by tlre oltl in:rry
rules of contract, unless the other has notice that the agent was unar-rtlrt-rrized."
Seavey, Ilandbook of the Law of Agency 13 (1964). Obviously, tìre objecl,ive
theory of contracts and the agency doctrine of apparent auiliority are conrpati-
ble ideas.

Comment: L'he Role of Conduct As Evidence of Agreernent in UCC
Article 2

UCC 1-201(3) defines "agreement" as the "bargain of the parlies in
fact as found in their language or by implication from other circutn.sLances
including course of dealing or usage of,trade or course of performiìnce as
provided in this Act (Sections 1-205, 2-208, . . . )." "Conlracl" is clcrl-ined as
the "total legal obligation which results from the palties' agreenrcnl as
affected by this Act and any other appìicable rules t-rf law." UCC 1-201(11).
Where a claimed sale of goods or a lease ol'goods are irìv()lverl, wlrt- 't. lror an
agleement as defineci in Alticle 1 is a contracl depcncis trplon ', lrc applica-
tion of Article 2 or Alticle 2A of the UCC. In answt-.r' ing the fbrnration
question in a "code covered" transactiorì, e.g., an allcgerl salc of' goods,
Article 1 and Art,icle 2 rnay be read together.

Corrsider again the facts rn Anun<tns u. Wil.strt rt Co., strprir. ' l 'he

seller's agent, ' l 'weedy, solicited an ordof of a spccilìc tluanLity of goo'-ls at, a
f ixed ytr ice f ronr Atr t tnons for  "prornpt  shiprnerr t . " ' l 'h is  orc ler  was t reatet l
as an ofl'er.

Under UCC 2-206( l ) (a) ,  the ol fcr  cotr l t l  bc accelr tcd l ry a "pr .o l lpt
p ro tn i se  to  sh ip "  o r  by  l he  "p ro rnp l  o t ' cu r t ' c t tL  s l r i l r n ren l  o l ' con f ì r t ' r n ing
goods.  .  .  .  "  ' l ' l ìus,  at t  i r rv i let l  mct l tot l  of  ucccptance is  the cont luct  of
shipntcnt .  Moreover,  t l re "beginning ol '  a reqrrest ,ed l tcr forrnancc",  i f ' rea-
sonable,  nray alsu creat .e a cont , racl .  UCC 2-20$(2).  ' l 'h is ,  howevc'r .  is  not
Lhe Anunon.s case.

' l 'o  vary t l re facts a b iL r t rore,  sul) i ) ( ) .s()  t l rc  o11ìrr  wirs l ì r r  9,12 ca.ses oI
shot ' terr i t rg atr t l  thc sel ler  re,s l ronrkrr l  l ry  tc leplrorr t :  t l r i rL i l  corr l t l  s l t i l r  only
l l (10  cases .  A t  t l r i s  po i r r t  t , hc t ' c  i s  t ro  t : o r r t r i r c t  [ l u t  t , l r c  sc l l c r ' l r as  r ru rde  a
c<tut t tet ' r l l l 'cr  to s l t iy t  800 cascs wlr ich t l tc  sol ler  t : l rn at 'cepL or  r t i jcct .  Strpposc
t l re btrycr  iu i t ia l ly  s i tys t ìo to the counlerof l 'er  but  the sel lcr ' ,  nevertheless,
ships 800 cases atrd the buyel  accep[s Lhern wi t l rorr t  o l r j r . lc t , iorr .  Is  t l rere 1
contract? See UCC 2-204(1).  I f '  so,  what arc '  the tenrrs? Nlore poin[cr l ly ,
what is the agr-ecmerrf upon which thc contract rests? Clearly, iL is at a
nrinirnum an agreement to buy 800 cases.

SEC'IION I Tua Acnsot\4eN'r PRocnss' Marqtrns'rartoN oF MuruAr AssENT

Return Lo Amtnons where the offer was to buy 942 cases at 7 |z cents

per pound. Since Wilson neither shipped nor promised to ship (and in fact

ultirnately rejecled tlre offer), is thc failure to reject within a reasonable

tinre atr acceptatrce uttder Article 2? 'fhe atlswer depends on whether the

seller has agreed t<-r bhe buyer's proposed bargain and this turns on how one

uses the prior course of dealilg bebween the parties. Read UCO 1-205(1) &

(3). ls that course of dealing "other circunrstances" from which the seller's

agp'eement to accept orders by silence unless a prompt rejection is given can

be impliecl? If not, mary the buyer turn to the protective arm of Section

6g(l)(c) of the Iìestatenrent (Second)? We thinkthat the answer to the first

qgestiotì is "pt'obably not" but that the answer to the second questiOn is

yes.

(4) 'fIM!] WHEN AOCEPTANCE IS EFFECTIVE

Adams v. Lindsell
0orrrt  of King's Bench, 1818.

1 Barn. & A1d.681, 106 Eng.Rep. 250.

A-st rdins- t-o aglggmenlL' r\rL_lllle-!ri4l-4!
the last Lent Assizes for the county of Worcester, before Burrough, J., it
appeared that the defendants-,-who wel9-deAlglE-1a-fry-opl at!! l-yes'in the
c9ully-of-IluuflgderL-bad on Tuesday the 2d of September 181731'!!!-q4

Jhe- fsUsylqele-tler-tg-$re---plqrt\túq,-:vì-q--wsle-vqqle4-t-equfaqture-ns
f9.-ldfqg-lqÈrpmsg-o:e,-laglq99lelÉb-ife. "-VLq-rtoW oflfer-yeU-,elgbt-hUndred
tode-of weather fleeces. ol a-gsqd-ferl-qg4lly--ql -qILl*c-o-UItfy--Uq9Le!-3éS-
6d..-perlo.l*ls-be-deliye.rcd-at--Ire-ices-t.er,-ar.rd-to_--b-e--pard {orby-t-wp- tuo:tttl-sj
liU trr-!ws-l,ry1qn!!Ls, and t-o-bs-weighe-d--up*ly-y!-\rr -agent wiihin-fourtee'"'

lqy s, r e c e i v i r}g y our an s-utq úu--egu-r sc-gf trlo EL"

Jtr-rs- Je!!e r wq!-{uqdllg4 e-d}y-tbp:tefeldelrts,-Loirylqlgl9vq Lei ces'

!e,,rp-131fe.-rff-consequence 9f which it--rUaS--nSt I999!ved by,lh9-p!4intiffs in
Wr2qce.qle-rqlrr-reld.U*P.M--qu[!!day,-$ppleqù-e-r q!]]'-Og-.!]r.at-eYgngrg-!b9-

.pleU!!!ls_W_fp-!9--erl--a!Cwgl--ag'eetng-!q--accep!-tlre-,ru-o-sl--e-L-tie-terms-
prypsged.Jhe course of the post between St' Ives and Bromsgrove is
through London, and consequently lJtiq_a"qyg. yeq--!9!-I9ggfY9ù !y--!ft"
ù"Jeu--d-aúqldl-Ts-ecday, Seplst1Ler:-9lh-Qn--tLe- IAquday-S-eplelqbe-r-Btb-
!fe-de!erld-?-rl!s-!ot-bgytqg,--qq!bqy 9lp-e{e4'{gc3ly94-an answer on-Qqldqy

-9:p!e$hgf-?il.5 (which in case their letter had not been misdirected, would
have been in the usual course of post,) ggld-tb9-v/qql-ig-qqep!-ig4 !o--4ip!bq-r
pe,r:q,otìj LJnder lhes-e clrpu4q!-4ngep,-tl-re-l9elrì9d-.IUdge-held.lba!-Ul.-e--dcla1

[ày!4e !,eqrì stcqq!.o*!qr1!ry*!t'"e qegleg!--o-f the &&!4e$.-!L*-i-qry-"t"U$ take-

!1, !ha-t !!9 .qrpwgq d!.d qg4t"- tre"-h i.ff.dfre--cglg!9-9!-pos!; and that then the
tlc,ferrdants were liable for the loss that had been sustained; and the
plaintif['s accordingly recovered a verdict.

Jer.vis [aving in Easter term obtained a rule nisi for a new trial, otr the
ground tìrat there was no binding contract between the parties.

Dauncey, l'uller, and Richardson, showed cause. They contended, that
at the momcnt of bhe acceptance of the offer of the defendants by the
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I lnRG,rrr, t  I ìnr,,r . .rror. lsrrrp

*;::1Íi::,I't.1ln:: T.""1: !:",1u, Ancr trrar wÉrs_o,, rhe Fricray evening,
;:1' îi:.,tl.\:::l'i9, l"" l, iro 

c h an Be_ o f circunrstances. .l'l "r 
w ere rnó n 

"r;;;-,i

ùanHrad
to ot

received in_cpqlre of post.

Rule discharged.

!_e__p I e g!qluq_*_4_Lt_Q u_el= rv a s

NO'TIìS

(1) Exactly what didAdanrs u. Lind.setl hold, that the cgn[ract was lbrmed
wiren the letter of acceptance was posted or something else?

A justifìcation for ftrrming the contract at the time of posting was attempt-
ed by an English court in 1g?9:

::i;*t:T9.bl_!b? j*-niqrulio"r
ry-l:-Lu -aqc,eplq<1_!rv--tlr.e plq-inti&- tdt tÈu answel w"sl leceived. tlbeúbe

i-::+:-ù!tÉij_ssq_ent!etrl;'l +t ; ;t; r;.;r=it! ='j.i_t$,_qi_:_ssg_lnrl!giy_llplnjhe mistake oÍ the {elqrfggfflg. and it
!_be_{el,r!_e_rr-\!t_st__b,e lebelLlr_4tài ,r*u*

plei!ti!1!*qugb!re!_!q be bourrd riil ;ir fu!_.tt r_q_4"_!e-tf,!en ts -tlAd réè il41h" i, 
"qqyg1eIifu@uql*-gq,."rl-g,t !!6!i!rgr:-Ttr" d"fil;il-" ^ust-nu 

-"ò.oiaured 
i n raw as

maki.g, during every instant of the time their letter was travelli.g, the
sanre identical offer to the plaintiffs; and then ttr" 

"""t.""t 
r. .,

the accepta'f:e of i! bv tlig l_att-er. T!l.L gg !q@

SEC'I'ION 1 Trre AcnesMENr Ptocsss: Mantrns'rartoN or Murual AssnN'r

l i inr,  and fhe malter is of imporlance to hitn, he can make inquir ies of the

person to whorn his offer was addressed. On the other hand, i f  t tre contract

is not f inal ly concluded, excepl in the event of the acceptance actual ly

reaching lhe off 'erer, the door wouìd be opened to the perpetrat ion of much

fraud, and, putt ing aside this considera[ion, considerable delay in comnrer-

cial transacLions, in which despatch, is as a rule, of the greatest conse-

(lLlence, would be <-rccasioned; for the acceptor would never be entirely safe

in acting upon his acceptance unti l  he had received nobice that his letter of

accepLance had reached i ts desbination.

I l6rrselrold l" ire & Carriage Accident lusurance Co., Ltd. v. Grant (1879) 4

l lx. l l .  2|G,22;J-24 (enrphasis added). Is this persuasive? See G.tI .  Treibel,  
' fhe

Law of Lloutracls 23-29 (10th ed.1999) (describing the rule as àibitrary bút

work i rb le  ) .

(2) Justi f iccrft .r .rns ft tr  and Scope of the MaíIbox Rule. ' lhe so-cal led "nrai l-

box" r 'ule, clerived fronr the landmark case of Adarns u. Lindsel l  and others

wfi ich frr l lowed, has gained almost universal acceptance in cotnrnon law jurisdic-

t iotrs.

llcslate menl (Sccond) $ 63(a) provides: "Unless the offo:-ptCyld*e!. g!be-l:

wisr:,  (a) arr acceptirnqqqlql le,ur 4 rq44rner and by a mecliurn-irtvi ted by an offel

i s  c ,pera t ive  anc l  con

,oul o[ l l re off 'eree's posscssion. without regard to whether i t  ever reaches the-

g.!-g-Lgr * * +."

A frontal attack upon the rule b5' the Court of Claims has apparently failed.
lrr I lhode Island Tool Co. v. United States, 130 Ct.Cl. 698, 128 F.Supp. 417
(1955), the offeror, who had made a mistake in bid, communicated a wil.hdraw'
al of the offer to the contracting offrcer after written notice of award was
mailed but before it was received. The court, in holding that no contract was
created, relied substantially upon revised postal regulations which gave the
scnder control over a letter up to delivery: "'fhe acceptance, therefore, is not
hnal until the letter reaches destination, since the sender Ìras the absolute right
of withdrawal frorn the post office, and even the right to have the postrnaster at
the delivery point return the letter at any time before actual delivery." Is this
reasoning persuasive?

. The mail-box rule,
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Wln,rì
tr,!' \ c
f.\t

t

requlre coflÌnìunlcaîîoIf oelore LIìe conLracú ts rolrrrgu:-ror a recelrú exeùnpre ur

s ng applìcation of "mail-

box" rule, see Crane v. Timberbrook Village, l,td., 774P.2d 3 (Utah App.1989).
Bvetr so, what is the jr.rstification for ever holding an offeror to a bilateral
contract beft-rre he or she knows of the acceptance? Perhaps a justificatiotl can
bc fcrund in tìre fact lhat the rule is a default that can be contracted around by
the olleror herself. T'he rrrail-box rulc is a default that disadvantages the
o{fcror, but the qlfelgllglì'ee opt out of lhis ruìe and condition acceptange_gn

€4
A.nother prohlcnr of formation concerrìs the optimal number of confirma-

tions. As recognized in Crook v. Cowan, 64 N.C. 743 (1870), the last person to
confir'm will always be at at an informational disadvantage because she will not
know whether her conl'rrmation got through:

t  example of



388 ( l l lA I ' ] ' l lR  4 ' fsn  lJnncrum l ìn r ,a ' r ' roNsr r rp SEC'I'ION I 'lns AcnonupNr Pnocltss' MeNtnns'tR'1'loN oF Mu1'uAL AssENl' 38fl

James Baird Co. v. Gimbel Brothers, Inc.
Lln i tcc l  S la les ( lour l  o f  Appeals,  Sc 'corrc ì  Ci rcu i t ,  l9 l ]3 .

64 l t  .2 t l  344.

r  L {  l l n ru r r ,  C r r r r : r r r r ' . J r r r r t ; r . ;  ' l l r t ' p la i . r r t ! f l . s -q -c j - ! - ! 1_ t ' t l q f c r rd r r r r t  
f r r r  l r r . r , q r . l r  o f  , ,

1'orrt\g[ _tg d_.,l iu_f:': ] jfrrrlt,rrrgr_qrrdr,_1' -i1c111qtrn1't_of' sirlt ' ; t lr. tk,lì 'nrL1rr1-deìil
t l ' re rnahing ol ' t l rc  cort t r i tq_t ;  t l to p i t r t , ies t r i r : t l  f l rc-  c i rse to t l r r .  j r - r t lgc , , t , ,Èiu
wr i t t en  s t , i p t r l i r t . i o t r  i t t t t l  l t c  t l i r ' cc t c r l  j udg rnc r r t  { ì r r  L l r c  d t , l ì r r r t l a r rL .  l l ' l r o_ fuc ts
i ts  f ì r t t t t r l ,  l re i r t ' i t rg ot t  l l tc  tnr th i r rg of ' t - l re .c12q[act ,  t l rc  onl .y !ss1rg1qqg.ss1r.y t .
_tl isctrss, w('r 'o iìs lìrlkrws: ' l ' l lo rlelìrr-Il ittLL-e_.1!"w_Yl]f]f_tfrgl_l:!.tr,,_lt, k,r"*-i i*,t-
t,lrc I)epir1'l,rrrr:1! -ql-,.lLrgl-r-gir-yg 4r_ t'.*ìriftveUlq -lr..rt*e-F!1t _6ilj"fn_túì
cr,rrrs{,r'ut:t, iorr o-f'a_pu.b-Lr_" bg!!t!Lt1;. It-sent an c14pfg11_e-c, !11_t!yc ol'{tqq of a
corrt,r ' irt:tor in I ' lr i latk'lphiir, wlro lrirt l po_srs_eqs_Loq o_[-!]g_spe_cdrcaLiqqs_ù
Llrc errrgrlrylt!ì !]-ìc19'.c19p1p9tq{ L_llq 4gr.ì11qr1! tr_{_!he_fuql-c_qlrl-b_!ch ilouldG
rcrlrrirctl orr tlre jrb, trrrtlu'cstirntrLing !1g [r_t_al yaxl_qgg by -abqut_ qlo-hìlf
t lrr- '_p.rp.r'_!1Mll!l_t !_q igttg.lrtr.:" ,rf lhis mistake, on December twenìi-
1!,i ii.11, i f '1_aef!,_i.l,,I !._T,, t _t,, ",,,r, " 

t*t
[.1t1i; ; e t2, qi_dl ait.I .. rurpt111Lt
11! tat.ldif frìt,_.,llt lu_lrtLrtt!_Ìrs, clepcnding upon the quality used. These offers
t :ont : l t r r l r t l  r rs l ì r l lows:  " I f 'successlu l  i t i  bui .g 

"*u.d"d -contract ,  i t  wi l l
1 , , , , , l , r , , l , l t , ' J r , , { . , , , . ^ r , t , ,

.  r ' r ' r rsrr r ; r l r lc"  (s ic) ,  " l r r , lnt r l  acceptance af ter  the general  conl lact  has been
it*' i r'tl t't|. " llll111 fr_leplf{L lS_ol
tlrt' In'..ty-.ighLh, qllJ!__orLLlfq_ sarne dqy lUgjgf.rdr"t ffi
i l - r r t i  t . r ' l .g ' r rp l r . t l  l r l l  Lhe contractors to whom l t  nua s""  i t
wit,lr<h.r,rv ir. arrrt *1i1,t4 

"ìit-élit"t" 
ai;i lne;t;b""t d*bl;rÈìÉ.""r 

"it h . , l r l . : t ' t ' l
. - t l . !g: f , , , , r r  , , f '  t l , , ,  t

Ill"r."J,",'l1l rg!-r!tltrp rl,Ì', E 9d qq !-u-l!qq!
!!rr'_<L'fì'rrrìifrll. 

'l'lrcpfflrl1c_r:liq_ìgl&ieB accepted !b"_plebliff'S_bidnn]@
l } ' r ' t l r i r t , i t t l r ,  t l r t '< l t ' f ì r r r< lant  l - l_ql rqg_gl"anwìr i le wr i t ten a let ter  of  conf i rma-
t i . .  . l  i t s  w i ( l r r l . ^wr r l ,  _ r ' q ia !ye {@ @
rrt'r 'r 'ptr.rl l lr. ollì.r ' .rr J:rrrrur.r-1'_1gc_<rrIl_eryir_qg_lh" dufenda"t p"tsis
tl.r ' l inirrg to_r'ccogrriz,rl t!19 951s!gLlqqì g{_g-ggrÌtrac_!.sued it for damages on a
l r r t ' i r c l r .

lJ t rL 'ss t l tc t ' t '  r t t ' r '  t ' i r t : r r r r rs l i r r rces to Lake i t  out  of  the ordinary doctr ine,_
r i " , i  i l r , '  , ,
loo lrrlr '. lìrst,irtr.rrrc.rt!_ql Qrttr!fíLq!,$_$ 3_[. ' l 'o meet this qp_p!ggi!i{ tryg.t

.irs lollon's: It. rvrrs r_r ryllllniì!tl!ì il4pf i-c_4_ti9rylfqr1t_lbe cleîrndarf5_g_fIglll1qt i!
s l l9rq l1!  lx '  i r r t 'vocrr l r lc  in c i rsc t l rc  p la int i f l '  actcr l  u1xÌr  i t ,  - ! ! r r1t- !q_i t1-1gyr -qqgg
tlrt ' 1rri.r 's tlrrri lr 'r_l_irr_111llri1rg ![ bi,l-!!.\tt__IL,r!{-l]s_-l!!g1f_in a gll: lt iorr fronr
r" ' l r i t ' l r  i1  crrrJr l  no{ _rv i t lx l l , i ! -$ ly i ! ì l ! } ,L!__glqi ì !__loss.  Wlr i le iL nr ight  have
w i l . l r t l r r r r v r r  i t . . s  l r i t l  i r f l , t ' t ' r ' ccc i v i r rg  t l r t :  r ' cvoc i r t . i o r r ,  t he  I i rne  l rad  passec l  t o
s r r l r r r r i { .  i u to t l t c t ' ,  i r n t l  i t . s  thc  i Le r r r  o I  l i no le r r r r ì  was  a  ve ry  t r i f l i r rg  pa r t  o f  t l r c
t ' o . s t ,  o l ' t , l r c  w l ro le  l r t r i l < l i r rg ,  i t  wou ld  havc  becn  a r ì  un reasonab le  ha r . c l s l r i p  to
lxPct : t .  i i ,  kr  lose t l re contract  on that  account,  and probably for fe i t  i ls
tk 'posiL.  Wlr i le iL is  t rue that  the pla inLi f f  rn ight  in aclvance [ave secured a
r : rnt . r ' r rc l  condi t ional  upon the success of  i ts  b id,  th is was not  what the

,tofendant strggesleil. I!.Ufr-C1qrqlqgdlfA!-ttl9 contractors Wtllddqse-i!q offer

Lì-rt'eir bids, ilrrd uq!l!-cl thLrs itl fa,c-! s-ol4rnit-lherrrscl-v-es---to'_Supp-lvule.llp
il"ì"-*ll, at -tltg p-t-qLqse-d-g:lses Tbe--r]]CvlLab,le-unpli.cetiq-! -fr-sr-u--all-llù
;"-_tlrat when the- conttactors- aS!_e.d_!pgg_L!,*Ul9y-_eqceplgd the offer and
Y!l--Y:'z:-,.

@srì 
t.t.ply-lqt-l,br:-|!!q.leglrt.41-9qgq -t[e-ii-b-i{-wete-4qc-eptgd

Jt was <-rf'cor-trse possible ftrr the parties to make such a contract, and

the queslion is nrercly as to wlrat they meant; that is, what is to be irnpuied

i,, ttr" worcls lhey usetl. Whalever plausibil ity there is in the argument, is

in t5e lact that the defendant must have known the predicament in which

l6e ceutractors would be put if it withdrew ibs offer after the bids weut_itr.

I lo*ever',-iL scerrrs entirely clear that the contractors did not suppose that

ti--tr.y-aq"SpLedl!:e-q!-Slgelgly-b.v putting in their bids' If, for exampìe, the

Jur"""rfut one had repudiated the contract with the public authorities after'

I nua been awarded to him, certainly the defendant could not have sued

him for a breach. If he had become bankrupt, the defendant could not

orove against his estate. It seems plain therefore that there was no contract

tetween them. A.nd -if there be any d-oubt as to this, the larlruage of the

offer qets it at rest. The phrase, "if successful in being awedgd -U!9
óniract," is scarcely met by the mere use of the pliceFfnlhg-b,dg.Surely

,*h . use was not an "award" of the contract to the defendant. Again the

phrase, "we are offering these prices for * * *-p.plltp! s"g"d4!ce--aftqilg-

genera]-contract has been_gwel4ed," looks to the usual communication of

an acceptance, and precludes the idea that the use of the offer in the

bidding shall be the equivalent. It may indeed be argued that this last

language contemplated no more than an early notice that the offer had

been accepted, the actual acceptance being the bid, but that would wlench

its naturaì meaning too far, especially in the light of the preceding phrase.

The contractors had a ready escape from their difficulty by insisting upon a

contract before they used the figures; and in commercial transactions it

does not in the end promote justice to seek strained interpretations in aid

of those who do not protect themselves.
pu1 the plaintiff says that even though no bilateral contract was made,

the defendant should be held under the doctrine of "promissory ej;!oppel'"

This iq to be chieflv found ir] those gases Jbe.e persons suUsgri

venture. usuallv charitable, and are held to their orornises after it has been

completed. It has been applied much nrore broadlv. howev-er, and has nr"rw

begri-g9r'gel!zs{la-!941e4--gl-qf-thq 3s!e!9!rqnt-9rc94restr - we mav
arguendo accept it as it there reads, for it does not apply to the case at bar.

Olhr:s--at:e- ordinarilv made irl exchange for a consideration, either a

counLcr-pronrise or sorne other act which the pronrisor wishes to secure' In

-5g-c_!r_ cases thcy propose bargainsl they presuppose ttlat eqgll-.proll1-se,-o-t

JìelfgMar,ìqq rF_-q! 1qdtlc€41q4!lA--t!9-9!!".--,.. Br!-9-11lqr.r*1p-4y tr3Le3-

ll I o r q!:tgJ !@u iv-a leg.l a don a tive p rornise,- rgqdi!& n al

,1'erlrsàlut-e. ' l 'hc cornmon law provided for such by sealed instruments, and

it is unlìxtunale thal these are n0 longer generally available. 'Ib9-d99tr1q9-

qf ' pro.rnissgry estoppel" is to avoid harsh resl+ll.s of allowing the prgllllgl

in such a case to repudiate. when the promisee has acted in reliance upo:t

the promise. . . . But an offer for an exchange is not P9g!-t-19 !99ome a



CFl^l"l ' l l l ì 4'l 'nn B.,rRcnru Rst+^rto|ùstrtp ---_--

pt_g.rt1lsq -qt_ì!-il..q."g_q!_sidef'a_!Iln be-s* bp.e_n f-e-rr-e-iveù ei!-hel*a-cou-n-te-rptsutise-ar_
whatever else is stipqlated. To extend it would be to holcl the offeror 

-\

regardless of the stipulated condition of his offer. In lhe case 3L-heI tlr-
deleJdaut_!tre_Ipil_!9_.deliver the linoleum in sxchans-q&r-lbs-p,laiirlilb
acc.9p.lg4-c31, !.9!.-[9-{-L6-b:d,-UbfSb-was -a malter of itld ce-t-g !t. T'hat
offqr-q9-u-lll.!"-qoq-t",-? pr.gglqq-te--4gliygf-qqly-f"tfe"-life--Sltq-lvqls.,!-Ie,s
pc-elyed;-tlrat--is,-lylr-s-Iúh9-p-tei11tjff plo-1!]lEtIl to take- alsl-p-+v&r-it. 

'f-lt-ete--

is no roorn in such a qituation for the docbrine of "promissorv e-gt-gppel."

_Nor:qrJbe 9ffql-bg-I9eeld"{-ag--9!-e. -qp!!on. givine the pl a i I ti f f tlle

ffgttt s""so-ffaUtv tr acc e linoleum at the quoted priies if its bid viag

aeqe-p-!-ed,- b-q-t 49!^b:lÈi!-S--1!*to-!eh-e-etl!-p,4v^,- t{-t! csgld-eqle be!-tst-llersel:t
_elqeydrers,_-I!er--u- is:o!-U1g 19ee!-{9e!elt-ls--qsl)pssq--!bs!-ll]9*ds&!ù!t
rye-r_ì,l. -to-qsbiqcllsefle-auctr-.a-qrr-e--.pidp-d-qlr]igeliq!.flltq,-Ll.9s ggtLs-llgù
the dogtli4e -d-p-qg1qirpsoly=-e.s-!-9ppe]-1,-:rt-rght gpp-h,-t-l1e*pj,ab!.{f-halr-ug

asled in reliance upon qugb, so far as we have found. the decisiolrs ary
gthe{wise. . . . As to that, however, we need not declare ourselves.

Judgment affrrmed.

SECI'ION 1 'ftm ACResl\tsNr PRoccss' M-qntrrs'rertou On Murtrel- Assrnl 391390

Roger J. Traynor: Roger Traynor served as an Associate Justice o[ the California Supreme

Couri from 1g40 until 1964, a,nd then as the Court's Chiel Justice until his retirement in

lg?0. Traynor matìe notable contribui,ions to contract and crirninal law. But he is perhaps best

known for his tort and product liability opinions, which helped establish the principle of strict

liability. Traynor graduated from the University of California at Berkeley in 1923, earnitrg

both his ph.D. ( 1926) an<l his J.D . og27) there as well .  He was editor- in-chief of the Cali fornia
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Law Revrew and tar.rglrt political scìence at Berkeley from 1926 until his appoirrtment_ r^ +r-_
be.ch in 1940. 'rraynor was b. 'r  i '  par.k city, utah in 1900. He died in lggà. 

----"" uu Ln€

Drennan v. Star Paving Co.
Suprenre Cotrr. t  of Cali f trrrr ia, 1958.
5 I ()a!&l{0f ) , :t:t3 I' .2(l 7 57 .

SDC'IION 1 Ttte AcnneurNl Pnocpss, M,lurtrnsraltoN oF MuruAr, A.ssENl

for several uìonths to get as low a bid as possible engaged L & II Paving

Corrrpany, a firnt in Lancaster, to do the work for $10,948.60.
'l'he trial c_tlur-t -fg-u11q! 9n_-qUbs!-41ú_t.!_gyl!l-"t_"*o--!hat d_"-f_e_tr1+!l!".Itedg_a

,tcfrnile ofJer t12 {9 thc p-4ving op--!11e,!furyle-V-lq-t-a-jglì4qlold!"11g.!q-.!-hg.pleils
,ii ,r,".ili.'qtlqls fe-!-$?,i.3-t-6-qú-?ù!i4!-ile!4![irdi"-ù.tdefe.adedqld
ln .urì,p,.,Li,.tgììir .wn bid for the schooffi-and ;amìG a;fendant therein

as thr: subconlractor for the paving work. &qgldtlglX.&_gAlglgdjUdgqfeìì!
fìrr.plainfiff in the anrount of $3,817.00 (the difference between defendant's
bid arrcl tltc cost of tlte paving to plaintiffl plus costs.

L)ef'enrlanl conùends that there was no enforceable contract betw

tlrS p,-!tt ics on tlì,r gr',)u

hc[rrrc pìaintiff cg4trrunicate{ l is acceptance to d.efendant.
- : - J  

-  - - ' - - - - * = _

lUflfq_i_s_lio evidence that d rrevocable

in exchqtrgg_f1.4_p]aintiffs use of its !gge_s_ in -csgpgting__lUF bi.!. Nor is. - - '
DSr g C ylflet f Cg__!tre!__W.qg]_d rvarrant inte rpreling _ plainti ff s qse o { de fe_l-

dlrú-'p- l,-!d.--e$ -tlìp-_e9*c-9p-La4pelbele-ql--bindps-pteir!iff-e!--eq!di!is!- he

lcqciyed U.se_,!1gir1 g_o_g!ra-qt, !o_ eward _Lbg_S.Ub_gs.q!r-Ag!le-d9!e-r:-da!-t= l^l_qtrry\
tlrcre was-ne!t!_ìef_an sp!lg!-_supgot!u{lf.y-9i!-"-,3eqq!ion nor q-bilglglel
c_rrrrt.r-+,cl-bif -tding_gg*b_o_th._pef lies.

I'la!!!_i-ff qo_UL9.4dg,_l.o_tg"t1ul,-$_tAt_l,e re,lied to hls_detriment on def94-
da11r's r.tfs;;d tÉai defendant mustlh";f";;*F- d**s"rf; G
rr:firsal to perform. Thus the question is squarely presented: Djd-plair-rtiff's
rcl!+lggl@ccbie?

SecLion 90 of the Restatement of Cgntraqt5p!4lqq_"A promise whic"h

_definite and substantial character on the pqt_q{-lbg=p=tgruiee-e_aq-d:ybiqh-
doe s i ndu ce su ch action or forbeararÌ ce is_hid|S-t!jg!g!ig9-geq&_-qy=El"3
o-lllyl.y*_e.Jrforcement of .the_promise." This rgle_-Applre-s- i4-!h"i-s,-gLA!g-

Defendant's offer constituted a promise to perform on such conditions
as were stated expressly or by implication therein or annexed thereto by
operation of law n_g&gdant h"d reason to lfd _pfo:gd
the lowest it would be qsed by plainlllf. It induced "action 'F 

"_* _ql_-a.
der{-rnite and substantial character on the paf!-sl the-pt-ogt5@-'

. H ad de fe ndjrnt's b id exp re sslfglA@q _g1_g!1elly*!lpU9ù !be!_ it jryaq.

-rey9!eb!e-a!-q'ny -t-i,Ue .b-e-[q-.r.e.-qqqeplq$-qp--se--wqqld Jreat- it--aqepr-dingty- J!-
WgC--qdg-lrt -o,U-jeyASa-tiqfr, *!-qggvgr. and we must therefore determine
whether there are conditions to the righl of revocation irnposed by law or
reasonably inferable in fact. lft_tlfe glglqgguqfrgllgl4_ef an offer for a
u n i l a t g r.al c_o n ! r a c t, t h e th e o r.ùq n g ry__o_b!9_lqt9jìe!_!b9_9 ffe UA_JgLqg.Ablg a t
.4!y_t!49 lo{q-f"*gqgplete_pgI&Igrance. 

'l'hus se-c-tion-45-Sftil9-Egqiqtq4tett-
of _Qqr[gc!s,_plg_yid_e_sj_lf_an off'er. for a unilateral contract is made. and
oarb of the ct-rnsidelal.ion reoues[ed in the offer is Édvetr or tendered bv the
offeree in response thereto, the off'eror is bound by a coqÍr4_c_l*!*hgj!u,&gl

rsrq]e4l_st€-pe{e.gt}?rye-q{-rv_hrqtl_lq_q9!,diqqg_,"1=qtg Igll=="=gi'e1q"g!gl
_Lei!.e_e!u_sn or tenclerg.{ yj.tlrjg-!l'*" tjge..gQ!g{A'Jk_,o.1{""{,gr i{_r}o_time is
-SlgL"4@glgblejimel In explanaticrn, comment b stabes
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nA y N o n,,i us'r, r t : ri D eje:t 4i1n!_qppgCll tq nt_ a iUdSrlL e n l_lq1-p liLiLr ! lltp a 1rrr t,o rccov-trr darnages _rlr_\rl!,cil__!ly_d_e_&11der:!'_s_ref!r-ryrl to per.f-oUi,-iS,I1a,,,
n g rv o r k i r r:c o n l ingl(, -i1_b-i-ql ú_CU-l2l ! ! !!_ed -t S_plg i n tiff .
{.) r 1 .l 1 1_ly {tì, L9'Ii.., -P l-+it !-rIfig_Lg9n@, w iìs p f oÌar-

rlrg ir_ !r!(l ,rt,_tlfq-_llM,,trt" Vi"t" S"l. q1$ffiCqù
,llirls hatl t1, lre.sr{zrniltc,d bcfblq Btq-Q_À!u ll-br!rjflql_eq!I,_a!}-{Lit'il;
t:rrsLrrrrury ir t!1-r{_ q:-qq__t)L_ gggr_q.l cr111-t4iyqtqrs tu .c.*iìe-tlr" _fri,f, ,lfsulrc.lrtr_irc!,tr_s_-by_!sl_ep_l_rquq_ q_rr tii"_--itù,"t iqr_UlO_aurell,r,t._r-aìrìl u;;11;";r
Ul !i(lll4)q!rlrg_!bc{-q!Lrilrri!.s. 'l_hqs 

-on that .lq11' p]"i,,til1'"-""r,.r!oir.lf À.. l, lrrrsolr, rcccived -by teìtrrrlrorre bctw,rxrrr [lty o1r,] r"u,,i,ty fivl, 
"ul;;rìi.!,;-!11s' - ! r i t l rs  f ì r t ' r i r r i t r t ts  p i l l ' t ,s  o l ' t l re st :h i ro l jo l r .  As e,ar : l r  b i r l  can-rrr  i , r ,  *6q- l r r , i i ,

jt tt1_i 11rr,t;1i11 {ìrr-ng,. rybiclt shq lr1.11r1glrt Ulq*:t!qltj l l_.!-_,,i i;t,,, _tts_itrtÌr
11  l s t c r l  i t  r l t r  i t  l t t r t s t , t ' t '  - t ' osL  s l r c t ' t ,  s t ' t l i r rg  l ì r r ' l l r  - t l r c  n iun ( , s  r r r r r l  l r i , l s  o i '  a l l
s t t l t q r t r t , t ' a t ' 1 . , r ' . s .  l l i s  , tw i r  i , ì , 1  i r ì , i t  

- l , i  
i , r " i , , , i , r  t l r c  r r r r rn r , s  r l ' s t r l r t r r r l !U ( ) r .1

q- l111 wt l r ' t . ì  to I r ' r ' f t r r r r r  9pt . r - . ! , r i1 l . f 'o f  orr t '  pt , r . r , r . r r , t  , r  r r r r r r - t , r r l ' t .1,1,  . , i , , . . ì  r : r i r t i ;
\^ ' ( ì I ! '  g- l l l l  hq ! r - r ! l  | !511 lq i  1, . , , r , i i t , ,  r r  l , i , l , l , ' r ' ;s  I ; ; ì ; ,1 . ,1 l ' , r  1x,r 'c t . r r {  . l ' l r is  t . r i , i r l
L i . , !  i i $ r ì . 1 .? , j 1 .91 :  l i r ' : l  gu t i i - r . l . l t  i :  i . l r ; i ' .  l r r :  r v ,n i l r l  c r r l . r '  t l r .  t l , , n t r . r r r . i .  i i  , , * , , , i i . ì i i
!llg-ye,k. 

:.

Lgl f l l t - ! !1"-  A{Lt ' r l rorr t t ,  I \ t  rs .  Jol r r rsorr  I r i r t l  i r  t , r , l t ,p l rorrr '  convr, r ' r iat iqrr  ly i t l r
K1 ,u1e ! !  l l '  ! 1q r911 ,  a t t  es l  i t r r r l , o r  l ì r r  t l t , f ì r r r t l r u r t .  i  l . ,  g , ,u , ,  h i s  nanre  ap t l
t= lup .bq r tg  l l t r L t t l r c t ' i t t t r l  s ( . i rLc< l  t l r i r t ,  l r t 'w i r s  b i rL l i ng  f ì , i :  r l , ' l i ' n t l , i i i t  f - . t i i à
pavi_1tg work irt t lrc Morrt,r ' Vist,rr Sc.lrool accor.rl irtg_!1 pliq.,t qlut-s1_qqi&gr_
! io- !q_C!, ]  l_haL ì r is  b i r l  wrrs $Z, t : i l  ( i0 At  N{rs.  Jol r r rs, , i i ' . , " , f i , i i r f  i , . : iépqgtgq
hrq -b rc l - l ] l , r í n t i f ' l ' l i s ( r ' u t t l . t ,  r l r c  l r i r l  ov t , r .  i r _ r r_ , , x tL r_u rL r l  l r , k ,1 rL , r r re : i rL  l - r rg -g f i i qc
e!d_pg,:!!,.,J !t, tl1r !lgrl 1,'.,,.'t,'ì.sti.t:t ,,n"ì:,:,,l"iyl;" ry r!i;i-a,;;;ifi;;-M*.
J:lr_ttsptt,,!lcfìrrrctrrnr'.i ù11s r!11-ruv,,.l, l,i,l-ii1._rlìì,J;;iii;È. i'r,ii,itiif òòirip.rr"!
.t!ryv::-b!ùrqg1,1,111gry ti ' , ,t i i i t ," ' i tt,r 'r i lL wil, lr th. rì im. 'f 'clcfendant as the
gglrygfi.!1itg_t1y_lì1-r !h9.pa_r'irrg. Wbt.,, rtro tritls *,,f 

"._ùl1q,ie-r!-g,f !!lXjq!b
plq11!t[l:-tt1uyqJl !t_lr,t lltg'_!--",y,ir!, anrt tr<, *3!s:i|ùl-deajlpi;r!1a.!

. .. Qtr .\1-"--ry4)r-trtt I{l A!sqlq,: t,lrc rrext rnorrrìng__plg,lÉt!|_qlgpped at
{-n{!ttfb4ls of'fìce. 'l ' lrc lìrsL pcri1,1r. Irer rrrcL *,i"-a.,foir,lant's construction
!ìrìslr'rlt. I\{1.__Qrrpttllri 'rcr. I)lairrt.iti ' teirinc,i, 1;il;,t;;;;;.t ;y*iG,rd]t9
!ryrq1q{i..tcl.v trll! !.rc ![1-r1-! tlr{r: birl r1r4_r]._r1-l.4{trrre i'their bid to me the
l . t i g l r l l l t l l ì t r g , t hc .1 ' c t r t t I d t r ' t c l t l i t | t r r , r ' ; p ' I r ' l " '@
wottld cxlrct:t lrirrr to carry tlrlorrgh ryi1ìr tii"ii 

"iifiiriir 

-[ia 
because I had

gsqll ì1. irl conrpiìilg r1y_ ltjd_q44 !tr.. jrù_wé_lè_rUg__q;qlì;ìd rb"t"j"d I
wrrrkl have to go ancl do the job acic,i:cliirg d;tiidì.'d a;""Id expect
l l rcnr to do the salne."

.., . !9{^c'1airn!- r.e!!19q{ !r. -._lu- .!_!e_p.e!4g_ygd{-_{o1_le_1s_!Lsg. _Ub,000,I'lairrtiff testifrcd that he "got f,guiuÀ f*,r,;[;r;pl";' ;"d ,it* try".g

: t , i o t r
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th a t th e'' nr ar !._q ffqf _iU-c lg de.q@ _rlgc rg_qil l !y i rn p Ii e.l
the!_f _Uer!_q_! Jlfg_-I9qp-"s tqd_--p qlgl-gngu is gi 

"e 
À, tir e ffieiu,: *-iffii

rgtoLe_Lq _o{le-1. qld-_th_al-lf*tend_qr _i"_ made it w@i
pe4ro p_l_a"_.:ry'qy,lti"'_,fir-i"i'ltì;q4s,,ierA'er-{ql_Ltt --*"bsr,È:
promiqe-M,9leo_y_9J, t,lqf-e,ly_ aclLlg in justifiable reliance o, a. offer_ilryì;
sotlg- rasq-s_ _q_e-ry,s_-aq.. Fultllerù_É_arrr-"_tti$alqlg_alpjqttuqr_bt,"ììGi*"
$  90 ) . "

whether implied in fact or law, !!_ru_s,ubs!di4lJ_ptqlr!se serves ro
preqlqd"_t_b9:fr.iustlce ttral_wou !!t";Îi*;;"tt_U
-tlre- o :[f,e1 eg-lud sS!-e_d_ tu O*"irtl
resulting in a foreseeable prejudicial change in position aflords a compellino
basis also for implying a subsidiary prornise not to revoke an uff'er for i
bilateral contract.

The_ebpencS Slc_q!_Cl{"_fation is aot fatal t rrt <.rf such a
prqsUQ-e-J!_t-s_JfUe=tbat_it_r !L4:- ce_se qlqUlaleral 

"ut,t*L. 
tl* R";GG;;;

fr'd s consid eqatiq4lqrl]rs- rup_Lié_lt SrrU*
efr_ce_of.!lfe_bgfg.Aifrg.d_!qg_g1cl14r_1g9,]ut its reference to sectir.r,i90 ;,,k.;
cleiu- that-jio!]qrdgr,qtig-rr-lq|-qgql q tiut'isc i.. ,ri,f or*iyi t.,,r."i{y.-L'l,u
very purpose of'seclion 90 is t,r iriaÈó a pli,itrisò úiiìiti,rg 

"uen 
li,,r..gli t,I,,-,r,:

was no considcrat iot t  " in the sense r- r f  sorrre lh ing thaL is  I r i r rgrr inct l  f< l r  a l t l
g iven in exchango."  (Sec l  Corbin,  Contr i rc ts 6 l Ì4 et .  sct1.)  I te i rsorra l r lc
re l iance serves to hold thc of l 'eror  in l icu of '  the consic lc l i r t ion orr l i r r i t r i ly
required to,rnake the ol fer  b i r td ing.  In a casc involv ing s i r r r i lar .  f i rc ts tht
Supreme Court  of  Sout l r  Dakota sta lct l  thaL "we bcl i t :ve t ì rat  reason and
just ice demand t l tat  the t loc l , r ine Iof  sect ion 90ì  Lre appl icc l  to l l re pr .essut
facts. lVe cannot believe that, by accepting this cloctrinc as conlroll ipg ip the
state of  facts before us we wi l l  aboì ish the reqtr i rerrrcrr l  of 'a consir ìcrat igu ip
contract cases, in any differenl scrÌse than an ordinary esloppel alrolis[cs
some legal requirernent in its applicaLion. We are of the opiniol, therefore,
that the defendants in executing the agrcernent f which was not supportcd
by consideration] made a promise which they shoulcl lrave reasànably
expected would irrduce the plainti lf to submit a bid base<ì thereon to thc
Government, that such promise diti induce this action, and that ipjustice
can be avoided only by errforcernent of the promise." Northwestern Bngi-
neer ing Co. v.  El lernran,  69 S.D. JgZ, 408,  10 N.W.2d 8?g, gB4; see also,
Robert Gordon, Inc. v. Ingersoll-Rand co., 7 cir., 112 l-.2d 654, 661; cf.
James llaird Co. v. Girnbel Bros.. Z Cir.. G4 F.ZrJ 844.

I{lgn Ìigitflillu.sed defendant's offer in computins his qyt1-bld,_he
-buttttdlip*.-u4-!g: perform in reliance g! {efqndant's te.n,s Tht ugh dnf"*
dant dirr n"t bilÈ"il ióitiril uléif iÉ Úid 

"eith"" 
aia a*fenctanr make ir

idly, indiff 'erent to whether it would be used or not. on the contrary it is
reasonable to suppose that defendant subnritted its bid to obtain the
subcontract. It was bound to realize the substantial possibil ity that its bid
would be the lowest, and that ít would be included by plaintiff in his bid. It
was to its own interest that the contractor be awarded the general conbract;
the lower the subcontract bid, the lower the general contractor's bid was
likely to be and the gr-eater its chance of acceptance and hence the greater

SECTION 1 'IHa AcRonurNl Pnocnss, MaNtresraltoN or Mulual AsssNr

defendant's chance of getting the paving subcontract. De-f..e-rlda4.t-hed*rye-
cnn not onlv to-eIpe-s.t p-lai!!-i.trlq rely--srlrls--bjd bgt to want him to. Clearly

ir-f".J.rt f*a u ìtut" in pìaintif l 's reliance on its bid. Given this interest

and the facL that plaintiff is bound by his own bid, it is only fair that

plainbiff should have at leasf an opportunity to accept defendant's bid after

ihe general contract has been awarded to him.

It bears noting that a general contractor is not free to delay acceptance

after he has been awarded the general contract in the hope of getting a

betler price. Nor can he reopen bargaining with the subcontractor and at

the same time claim a continuing right to accept the original offer.... In

t5e prescnt case plaintiff promptly informed defendant that plaintiff was

being awarded the job and that the subcontract was being awarded to

defendant.

I)e fetÈa!_t--con!qtdS,- LtSrry u""Ll!Eq -ils bid was the reeq&_qf t11!q !4Lg
and that it was therefore entitled to revoke it. * * . P-l4ltig,tlgy,ever, had

ll9_ l1l,q_s_q.n_to know that defenda in submitting its

bitl, since there was usually a variance of 160 per cent between the highest

aird k-,wcst bids for paving in the desert around Lancaster. He-SoUlAlEgd
lrirrrscll'tLr petfel'mingllrejuar!-qo-ntBsLiq-relielce on defendant's fi

[Jrrtlcr tlrcse qi]'cu_nrstances defeqdant's mistake. far from relieving it of its

olrl igirtion, cortslitules an additional 1qqo,g_1o11 :nlglgirrg it, for it misled

plairrtiff _as to the _c-o-s-t- p,{ d9-Utg.-Lb9--ps,v.1lg-E-t-et_hq{_.!_!991l*glqqdy

-untlerstrltzd that d9&!d""!lq-_qllgf y+s revocable until accepted,-i!_Jgglj_-trlf 
_'*gérgeiilu f"tt"* tb"b"-d"f; 

-dn 
u" ;

sgq_r_!_ ple1lqUlg_its bid. Lt*pfeggtttud its bid *ith knt :!_lbe
su Lr s L a r r t i a l psq q ùdúy. j]qlr!-wstlt d b q11pe@see the

Jl_arql that would ensue fror-n an erloneoup_gn49l9$imqle_g[bg_igqL.
Morcover, it was motivated by its own business interest. Whether or not

thcse consitlerations alone would justify recovery for negligence had the

case lreerr tried on that theory (see Biakanja v. Irving, 49 Cal.2d' 647,650,
:12() P.lld 16), they are persuasive that defendant's mistake should not

del'eat recovery under the rule of section 90 of the Restatement of Con-
tracts. As between the subcontractor who made the bid and the general

contractor who reasonably relied on it, the loss resulting frorn the mistake
sholrld fall on the party who caused it.

1'he judgrnent is affirmed.

NOTES

(1) In Drennan, Judge Tra;,'nor observes that "there was neither an option
supported by ct-rnsideration nor a bilateral contracb binding on both parties."
IIe then proceeds to creale an option under promissory estoppel doctrine. I.Iow
does he avoid Judge Hand's reasoning in Baird? For what reasons and by what
rnethodology is the option created? What is the scope of the protection affordcd
Lhe general contractor by the option?


