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CHAPTER 3 Decision making

Introduction on of powers between

A great debate has been raging in Europe for geal.rs: Wha
the EU and its member nations? As the historical dis
between pooling sovereignty at the EU level to foster coopera

i i 1940s.
keep power close to the people, has been a constant issue since the late.
In the 1960s, French President Charles de Gaulle boycotted EU meetings and threatened to take France

out of the EU over similar issues when he thought France was losing t00 much sovereignty. In the 1990s,
s that their powers — granted to them

the notion of ‘subsidiarity’ arose to address German Ldnder cONCern 4 i )
by the German constitution — were being taken away from them by EU treaties. The tension exists since
the EU started its life with centralization as a key goal — perhaps the primary goal — of the nascent EU'
The opening sentence of its founding document — the 1958 Treaty of Rome — declares that the E}lropean Union
is ‘Determined to lay the foundations of an ever-closer union among the peoples of Europe.” Note that Fhe
sentence does not mention European nations, only European peoples. But after six decades and a massive
increase in the pooling of sovereignty, the appetite for more centralization is greatly diminished.

Enthusiasm for deeper integration has notably cooled. When EU law was massively revised by the 2009
Lisbon Treaty, the famous phrase ‘ever closer union’ was demoted to the thirteenth paragraph. Moreover
1t was diluted and qualified with a caution on centralization. The phrase is now completed with ‘in which
decisions are taken as closely as possible to the citizen in accordance with the principle of subsidiarity’.!
Reflecting such concerns, Lisbon created a formal role for Member State Parliaments in policing subsidiarity.
This takes the form of an ‘early warning mechanism’ whereby a third of national parliaments can issue a
‘yellow card’ against a proposed EU law on the grounds that it violates the principle of subsidiarity.

This chapter presents frameworks that should help the reader think at a more abstract and analytical
level about this great debate. It should also help readers understand affairs in their own nations since the
same problem exists within nations, say between the national, provincial and local levels. The chapter is
organized around two major questions:

t is the appropriate divisi : .
cussion in Chapter 1 recounted, this tension

tion, and keeping it at the national level to

I Who should be in charge of what? That is, which decisions should be taken at the EU level and which
should be taken at the national or subnational levels?

2 Is the EU-level decision-making procedure efficient and legitimate?

In answering these questions we shall examine the EU’s actual practice and develop a number of
specific analytical tools. Moreover, we shall look at proposed reforms of the system in response to recent
and future enlargements that challenge the EU’s decision-making structure.

3.1 Task allocation and subsidiarity: EU practice and principles

Governments set policies in many areas — speed limits on roads, school curriculums, monetary policy,
taxation, import taxes on Chinese T-shirts, development of nuclear weapons, deployment of troops abroad,
and so on. Plainly, not all of these policies are made by the same level of government. Most European
nations have at least three levels of government (local, provincial and national) and EU members have a
fourth level of government, the EU.

Although European nations differ in their attitude towards internal centralization (e.g. France tends to
centralize many more issues than does Belgium), there is usually a fairly clear allocation of tasks to the
four levels of government in each nation. Typically, local speed limits are set by the local government, but
motorway speed limits are determined at the national level. Anything to do with military matters is dealt
with at the national level, but local nature reserves are likely to be addressed at the provincial level.

In short, there seems to be a ‘method to the madness’ — some systematic thinking. But what is the
logic behind this allocation of tasks? This is the main question we turn to now. We begin by covering
the existing EU principles that guide the allocation of policies between the EU and Member States and

I Readers can find the Treaties conveniently collected at http://europa.eu/about-eu/basic-information/decision-making/treaties/
index_en.htm.



briefly cover their practice. The next section
the appropriate allocation of tasks among th

Task allocation and subsidiarity: EU practice and principles

3.1.1 Introduction to ‘competences’

In EU jargon, this task allocation is calle
alone decides are known as ‘exclusive co
responsibility is shared between the EU and
two types of shared competence: those wher
has already done so and those Wwhereby the e
make policy in the same areg (see Table 3.1
or complementary competence’ whereby the

prese.nts an analytic framework for organizing thinking about
€ various levels of government.

d the question of ‘competences’. Areas in which the EU
mpetences’ or ‘Union competences’. Those areas in which
Member States are called ‘shared competences’. There are
eby members cannot pass legislation in areas where the EU
xistence of EU legislation does not hinder members’ rights to
, for examples). The third type is a ‘supporting, coordinating
EU can pass laws that support action by members. The most

common names are i : A : :
SR o '€ supporting competence’ and ‘supporting action’. Finally, tasks whereby national or
1al governments alone decide are called ‘national competences’.

Table 3.1 Allocation of competences to the EU

Exclusive

Support, coordinate
or supplement

o

Source: Treaty on the

Customs union Exclusive if EU has Non-exclusive Certain human health
policy policies
Competition policy Internal market R&D policies Industry
Eurozone monetary Certain social policy Outer space policies Culture
policy
Conservation of Cohesion policy Development Tourism
marine resources cooperation
Common commercial Agriculture and Humanitarian aid Education and training
policy fisheries
Environment Civil protection and
disaster prevention
Consumer protection Administrative
cooperation
Transport Coordination of :
economic, employment
and social policies
Energy Common foreign,

security and defence |
policies ‘

Old third pillar ‘Area of
freedom, security and
justice’

Certain public health
polices

Functioning of the European Union.
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Some tasks and decisions are clearly assigned to the EU, such as competition policy whereby the EU
has the final say on, for example, mergers that affect the European market. Others are clearly assigned to
Member States, such as the secondary school curriculum. A great number, however, are shared between
the EU and Member States. As is true of so many things in the EU, the exact dividing lines are unclear. The
Lisbon Treaty substantially improved clarity on this point, but much is still open to interpretation.

The basic source of ambiguity is that areas of exclusive Union competence are defined partly by
reference to functional descriptions. For example, the Union has exclusive competence when it comes to
international agreements when it is ‘necessary to enable the Union to exercise its internal competence, or
insofar as its conclusion may affect common rules or alter their scope’. Plainly, the meaning of ‘necessary’
would be open to interpretation in many cases. The Treaties’ objectives are ambitious, so this proviso puts
a great many tasks in the grey area between Community competence and national competence. Often, the
dividing line has been established by the European Court. _

Task allocation is further blurred by the so-called flexibility clause, which allows the EU to obtain

additional competences when necessary; however, this requires an elaborate procedure (see the ‘Flexibility
clause’ section below).

3.1.2 Principle governing the allocation of competences

The touchstone principle is that the EU has no powers intrinsically. Article 1 of the Treaty on European
Union says that it is the members that confer competences on the EU in order to attain objectives they have
in common. This is the ‘principle of conferral’, that is, the default option is that competences remain with
the members.

While the limits of EU competences are governed by the principle of conferral, the use of these is governed
by the principles of ‘subsidiarity’ and ‘proportionality’. Both words have distinct meanings in the EU.

Subsidiarity and proportionality
The principle of subsidiarity pursues two contrasting goals: (1) to allow the EU to act if a problem cannot
be adequately addressed by national policies alone, and (2) to guard national sovereignty in those areas
that cannot be dealt with more effectively at the EU level. The overarching goal is thus to s Gleretme
as close to the citizen as possible without jeopardizing win-win cooperation at the EU level. As Borchardt
(2010yputsIbRwheR IUISRONeEesas A th? A o eaEion, i necessary that it should take none’.

W jmaneigls ©F 19 fopoiionaliy cones Lo AN GHE 100 _actlon IS necessary, that is, when the
objectives of the Treaties can be better achieved at the ‘EUnlevel orinan area in which the EU has exclusive
competence. In such situations, the proportionality principle says that the EU should undertake only the
minimum necessary actions. T

Here is an example of how the subsidiarity and proportionality principles work. The uncoordinated
setting of VAT rates would hinder Fhe smooth fuqc‘momng of the internal market by,
massive cross-border shopping driven by VAT differences. The principle of subsidi
coordinating action at the EU level would be better than uncoordinated a TR
the EU should do something to harmonize VAT rates. The principle of proportionality, however, suggests
that all that is needed is some harmonization, not complete harmonization. In kee

: 2 T s ping with the principle of
proportlonahty, the EU agreed to minimum and maximum VAT rates but let members decide their own rates
within the band.

Practically, these principles mean that the ‘burden of proof’ lies on the instigators of EU legislation.

They must make the case.that there is a real need for common rules and common action in the area and that
the proposed rules or actions restrict national sovereignty as little as possible.

for example, leading to
arity thus suggests that
e national level. In short,

Flexibility clause

The conferral principle says that the EU i
L can act only in areas in whi
power to it in the Treaties; however, there a : L ey

: ' re situations when a new chall - i

S ' . allenge — one not foreseen in the
modificatiﬁszzsc;h‘;ftf:(;ﬁg}?i lictlon at the EU level. One way to deal with this would be to require a Treaty
R ngs arose. As Chapter 1 showed plainly, changing treaties can be a long and
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3.1.3 Competences in practice
The Treaties as amended by the Lisbon Tr

1 eatl )
explicitly than was the case before. Indee Y spell out the EU’s competences more clearly and more

! . d, this is one of its major ac i i
tne areas in which the EU has competences. All other areas are exilusiveczglrﬁgz}tlgrllir;gsng ?I?(ien?érlntl::ts
since any power nnt explicitly conferred upon the EU remains with the members i1
trea’flflllee ;)E%?istvvsl:\él:cll)l, a; noted in Chapter 2, is that of Home and Justice Affairs from intergovernmental

€. €y the EU had no competences at all) to shared competence. This is a natural follow-
on from decades of tight economic integration. Europeans are Just more tied up with one another, and so
many face cross-border legal issues that rarely arose in the last century — things like marriage contracts
retirement plans and house buying. ,
. The'thlrd category - support, coordinate or supplement — is new and very useful as the Commission has
increasingly tur.ned to this sort of ‘soft law’ approach in the face of resistance to more direct policies. For
example, when 1't comes to competitiveness, it provides frameworks and benchmarking structures that help
memb'ers coordinate without actually requiring them to do anything specifically. By putting this category
of action into the Treaties, the legal status of such actions was clarified.

3.2 Understanding the task allocation: the theory of fiscal federalism

The last section considered EU principles and practices, but it did not explain the logic underpinning them.
This section uses economic reasoning to help readers understand the allocation of tasks in a systematic
way. Of course, as the old saying goes: ‘The difference between theory and practice is greater in practice
than it is in theory’, but most readers will find it easier to remember the practice if they understand the
underpinning logic.

This section presents a framework for thinking about the most appropriate level of government for
each type of task. A complete consideration of this question, however, would take us into subjects (political
science, sociology, national identity, etc.) that are too far afield for this book. The main line of thinking
presented here is called the theory of ‘fiscal federalism’. Even though this provides only an incomplete
approach to the question, it proves to be a very useful framework for organizing one’s thinking about the

basic trade-offs.

3.2.1 The basic trade-offs

We focus on five important considerations when thinking about the appropriate allocation of policy-making
tasks to the various levels of government. In thg rfeal Wnrld, the f}ve blend together in complex ways. To
clarify our thinking, however, wé consider each in isolation. The first concerns local diversity.

Diversity and local informational advantages
When people have very different preferences, cen

i btle aspects to this point. . : i
botlr}gg \(])It;)\?iisg gssglect is thl;t a single, centrally chosen policy will typically be a compromise. By definition,

i i e right policy for everybody. Take the example of road speed limits. Suppose
?hzo(l‘:g;i‘r?:rlllig(;;l;iln;(fvlzr?rlneng cofld choose only one speed limit fo'r the .whole:\ country. The result would
be a limit that was too slow for the autobahn but too f.ast f(?r residential neighbourhoods. (Of cpurse,
for some policies, choosing one policy for the whole nat.lon’ might reduce costs but we put that aside for
clarity’s sake and deal with it below under ‘Sc.ale econor(?les X situations and preferences. The speed limit

The subtle aspect concerns local information about diverse . b .djfferent Sl )
: ince the federal government could set different spee or
SXamDIe seerned :j*,tramed. i different limits are to be set, local governments are probably better at
’(I;he SRl pm;t ltfltji?jtt’ tl(f :;:)Illg to which roads in their localities. This is basically an issue of the cost of
etermining whic

ici iti d preferences. As a general
. 3 ; adapt policies to local conditions an . ‘ :
PO e O il necessarget:()ceptilgng’ local governments can acquire such information more

inci ich there are many .
Ic);l::gl);ear(\t((l) sv;tt];Cehdecision-making task should be. al}l;)cat;;l to the local level
The general idea is more concretely illustrated in Box o.1.

tralized decision making creates inefficiencies. There are
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Box 3.1  Economic inefficiency of a one-sizefits-all policy

3‘0 illustrate thi§ general idea more concretely, we turn to Figure 3.1. (The figure employs supply anq
emand apalgsm and the notion of consumer surplus; see Chapter 4 if you are unfamiliar with this type
of reasoning.) i

Figure 3.1 Diversity of preferences and decentralization

Euros

MV, 5

MC per
person

MV,

Qa1 Oc1z2 Q42 Quantity

Note: The diagram assumes that individuals in each region are identical and the governments are ‘benevolent’
nt’.
Technical note: The MC per person = MV criterion is identical to Samuelson’s famous sum of MYV condition since MC/N = MV
since =

implies MC = N * MV, where N is the number of people in the region.

] Th,e figure shows demand curves for a particular .public. service. One is for an individual located
in region 1 (marked as D)) and the cher for a PErson in region 2 (marked as D). We assume that, for
some reason, people in the two‘ regions hfewe different preferences for public services. For example,
if we are talking about the density of public bus services, people in region 2 might live in a city where
commuting by car is difficult, so they prize bus services more highly than do the people in region 1.
These relative preferences can be seen from the fact that D, is below Ds; from the consumer surplus
analysis in Chapter 4, this means that the marginal value of a slight increase in the density of bus
services is lower for individuals in region 1 than it is in region 2.

To start the analysis, we work out the level of bus services that would be provided if the levels
were chosen separately by the region 1 and region 2 governments. The region 1 government would
best serve its citizens by choosing the level whereby a typical region 1 person’s marginal value of
a denser bus service (i.e. more buses per day and/or more routes) was just equal to the per-person
ding the extra service. In the panel, this optimal level is @q, for region 1 (the 4 stands for

er level, namely, @az:

cost of provi _ )

decentralized and the | for region 1). Region 2's government would choose a high . , iyt

for simplicity, that the marginal cost is constant at all levels of service and identica
=

(This assumes,
AcTOSS regions.)
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Contrast this wi . A .
chosen for both rzvrid(:r;L heI Situation whereby the policy decision is centralized so that the same level is
gions. In this case, the central government would look at the average preference for

bnshslezrV1lceS as reflected by the_ average demand curve marked as D,y Using the same reasoning as
with local governments, the optimal average provision is shown by @, ;

How do these two situations compare in terms of people’s welfare

?seﬂcllié?slit(l)gg. s'll‘thueauscl:’ lthé flgur.e shows that people in bqth regions are made worse off by centralizing

: 3 people In region 1 are forced to pay (via their taxes) for a level of bus service that is
too high for their preferences. The loss to a typical region 1 person is given by the triangle ‘A’ since this
measures — fgr each extra increase in @ — the gap between the marginal value of the denser service
and the marginal cost. The marginal value is given by the demand curve D; and the marginal cost is
given by the MC per person line. Region 2 residents also lose, but for them the loss stems from the
fact .that they would like a denser service than is provided when decision making is centralized. In
Par.UClllar,.area B shows their losses since it measures, for each unit reduction of @, the gap between
their marginal value (given by D,) and the marginal cost (given by MC per person).

In summary, the diagram shows the rather straightforward point that choosing a one-size-fits-all
policy leads to an inferior outcome when people have diverse preferences. If the @ are chosen separately
for the two regions, there is no reason to centralize the decision. It will typically be cheaper for local
authorities to determine what is optimal for their region. More specifically, suppose it costs X euros
more for the central authorities to get the information than it would cost local authorities. Since the
decision would be the same in both cases (Q4; and Q4 are chosen), the centralized decision making is
Lworse since taxpayers will have to pay the extra information-gathering cost, X. o

CRl&2e
? Taking the decentralized choice

Scale economies
The advantage of localized decision making in terms of information efficiency is really quite a robust
result. Yet in many situations there are offsetting cost savings from a one-size-fits-all policy that arise from
scale economies, that is, the notion that the per-person cost of a service falls as more people use the service.
For example, in the case of bus services, it seems reasonable to believe that the cost per kilometre of
bus service tends to fall as the number of buses gets larger. A large bus company can more easily ensure
that the right number of drivers is available, the fixed cost of a maintenance centre can be spread over
e per-bus cost of administration may fall — at least up to a point — when the bus company
n extreme situation where every bus in, say, Paris was owned and operated by separate
11 the buses were owned by a single company. Surely the latter

more buses, and th
is larger. Imagine a

companies versus the situation where a
would be more efficient in terms of cost.s.
To sum up, economies arising from jo
of preferences and local information a
that arises when the decisions made in one
are called ‘spillovers’.
To understand the economics O

int decision making tend to favour centralization, while diversity
dvantages favour decentralization. We turn next to another key issue
region affect people in other regions. In economics jargon, these

f the scale versus diversity trade-off, see Box 3.2.

ains from scale versus losses from one-size-fits-all

Box 3.2 Economic §

mies in the provision of public services — transport services,
izati To see this point, we refer to Figure 3.2.
to favour centralization. . . er to
Th f nly ogsthe impact of centralization on the typical region 1 individual. In the
e diagram focuses O

entralized situation the margina P us service is shown by the line
decentralized si i h inal cost per person of a denser b : .

: (d tralized). In the case of centralized services, the marginal cost is lower, namely,
marked MC p.p. (adecen .

MC p.p. (centralized) due to scale economies. i

The widespread presence of scale econo

medical services, etc. — ten
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i d centralization
: Scale economies an
Figure 3.2

Euros

MCpp.
(decentralized)

MC p.p.
(centralized)

Qa1 Qc1a2 Quantity

The figure shows that there is a trade-off between having the level Qf service preciselg .ad‘]l.lStled t{)
o d having a lower service cost due to scale economies. Wh?n the de.aslon is local,
oo pl“eferences‘ i —as in Figure 3.1 — Q4;. When it is centralized, the marginal cost is lower so the
Fhe Optm']al er VISIrOI_l 121 value of the average citizen (D,,) and marginal cost is at Qc 182 As before,
e k mat'gu;l for the average citizen is not right for region 1 people, so there is inefficiency;
s }evel .th.at it lmd by a triangle, marked D in Figure 3.2. This inefficiency, however, is offset by the
n S nlleaSlcl)lfomi!is That is, ,the region 1 person faces a lower marginal cost; the benefit of this
?sa;?éz;mbzcals f60Cur-sided érea, C. (The gain is just like a price reduction in standard
analysis; see Chapter 4 for details.) . : |
It appears, from the figure, that the gam from scale econ.omles outwel. .
fits-all decision making. But, of course, if thg scale economies were less Important (i.e. the MC fell
by less) or preferences were more diverse (i.e. the Do cur.ve was f}lrthelf frorp th.e Pl curve), t.he.n
decentralization would be the superior outcome. The analysis for region 2 is quite similar and so it is
@ﬂtted for the sake of brevity.

J

consumer surplus

ghs the loss from one-size-

Spillovers

The next major consideration guiding t
in economics Jargon as an ‘externality’

Many public policy choices involyve multi-region effects. National defence is one extreme. The
presence of an army almost anywhere in the country deters foreign invasion for the country as a whole,
so all the nation’s citizens benefit from the army. It would be silly in this case to have taxpayers in each
city decide Separately on the army’s size since, in making their decision, each set of taxpayers is likely to
undervalue the nationwide benefit of a slightly bigger army. This is why the size of the army is a decision
that is made at the national level in almost ever

spillovers’, tha ; h R Y nation. This is an example of what are called ‘positive
y 7 \iatis, where a slig tly higher level of a particular polj i ice i ion
benefits citizens in other regions. : SR e i

ask allocation is ‘spillovers’, that IS, an economic side-effect, known



! 0 lure shoppers. For example, if
. order to draw shoppers to its Tt factci?ltt}’l'one of its suburbs might set its VAT at, say, 15 per cent
would actually see its tax collection rise, at t}’l 1S tax undercutting were effective enough, the subur_b

the solution that is adopted by most nations i
done to avoid negative spillovers,

As it turns out, cross
incentive to completely

S to set the VAT rate at the national level, but this time it is

-border §hopp'1ng 1s not much of a problem in most parts of the EU, so there is little
ive ) harmonize VAT rates at the EU level. The EU does, however, require VAT rates to
fall within a wide band SO that the maximum difference between VAT rates cannot be massive.

In summary, the e)‘(lstence of important negative or positive spillovers suggests that decisions made
locally may be suboptimal for the nation (or EU) as a whole. The very existence of spillovers, however,
does not force centralization. First, it may be possible to take account of the spillovers via cooperation
among lower-level governments. This does not work for all policies, however, since cooperation is very
difficult to sustain when the policies are difficult to observe directly and the spillovers are difficult to
quantify. Moreover, even if decentralized cooperation does not work well, one may still resist centralization
when there are big differences in preferences. A very interesting case study in this sort of fiscal federalism
trade-off concerns the EU’s different treatment of general VAT and extra sales taxes, or excise taxes on
alcohol and tobacco. National preferences within the EU vary enormously when it comes to alcohol and
tobacco, so although there is at least as much an argument for partly harmonizing these taxes as there is for
harmonizing general VAT rates, the EU has never been able to do so. See Box 3.3 for details.

Box 3.3 Beer, cigarettes and VAT harmonization

ravellers have been allowed to buy unlimited quantities of alcohol and
in any Member State, and, as long as they pay taxes due in the Member
o0 additional taxes are due when they return home. This has posed
i e since Britain has some of the highest ‘sin’ taxes in Europe.

some problems for British figeal autho;“;tslet?)jv]zrds the harmonization of excise duties across the EU
: While there has been. some progz pted on 19 October 1992), this effort consists of establishing

(incorporated into EC directives a'te low. As House of Commons (2002) notes: ‘The sheer variation
Specific minimum rates that 21 qut nu closer form of harmonisation politically infeasible.” For
in duty rates between countries made air?t (5p in France, 3p in Germany and 7p in the Netherlands),

example, in the UK beer duty is 34p per P nd £1.19 in Spain), duty on a 75 cl bottle

S il 51 in France a )
dlfltg on a 70 cl bottle of sp(l;lts. lséiﬁf e(iid Op in Spain), and the total excise duty on a packet of
of wine is £1.16 in the UK (2p 11!

i Netherlands and 99p in Belgium).
. . mrance, £1.00 in the ' lg :
20 cigarettes is £2.80 in the UK (£1.22 111(1a :’cll" o assive tax frau d. if, for example, all British pubilctzinss
et crenceSieous O-f courste ’their truck load of beer was for.persopal use. To Il)rev?nTh )
§0cked up in France, claim;ng :(;f:v much alcohol and tobacco constitutes ‘for personal use’. These
litain set indicative levels for

irits, 20 litres of fortifieq wines, 90 litres of wine, 110 litres of
£l Bre Sathe L JeneTonss 10Lune OnF tte’s and 1 kg of smoking tobacco. The problem became so

) jgare 2 : ing — taking over 10,000
beer, 200 cigars, 400 cigarillos, 8(1(1)1 :l‘?:lﬁcles used in this sort of fiscal smuggling — taking
SeV(_?re that the UK began to s€lZ€ >
Vehicles in 2000-01.

Since 1 January 1993, EU t
tobacco (for their own use)
State where they bought the goods, 1N
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d Britain to the European Court. As Frits

eferre _
me, said: ‘I understand

d customs union at the ti

e issi ] i an
Bolkestein European Commissioner for taxation
’

T |

any member state’s need to fight fraUd'z?tt ttlherng(;l;;ﬂ;lis‘f:z e s
i i interfere wi €

disproportionate that they 1

forfeiting the goods and paying a penalty.

Source: Based on House of Commons (2002) and www.cec.org.uk.

Democracy as a control mechanism
The analysis up to this point has assumed that governments are 1 : _
citizens. ’?he neI;(t major Sonsideration in task assignment takes a more cynical view‘of governmen.ts., motlv es.

There are perfect public servants in this world, but not all government officials anfi 'pOhthIanS are
totally selfless. For example, it is quite common for politicians to systematically favour politically powerful
special-interest groups — for example, granting them tax breaks, subsidies and favourable laws — even
when this is bad for the average citizen. }

Because of this divergence of interests between voters and decision makers, all European nations
have adopted arrangements that check the power of politicians and force governments to stay close to the
interests of the people. Democracy is the most powerful of these mechanisms.

Since politicians must win the approval of the citizens on a regular basis, they are reluctant to misuse
their decision-making power. From this perspective, democracy can be thought of as a control mechanism.
The importance of this observation is that it helps to inform the allocation of policymaking among levels of
government. To understand this, however, we need to think more carefully about how elections discipline
politicians.

: Although democratic procedu're':s.varg across European nations, the following is a stylized version that
fits linang ;nstanc.es. Vch(EIr: a pi)huc?;l runf in a}r: electli)on, the politician or his or her party presents a
ackage of promises to the voters. The vo . :
ictualﬁg do vI:hat he or she promised (deviatisll;z \?Vil?l?()slft g?)tzge:;a::rf lézgebs 2 .hOPe t bl Wlnner‘ Wy
The fact that issues are packaged together and that imi Soupshediy the_next aaion)

' package 1toge and that voters face a limited range of packages gives politicians
some leeway. That is to say, their package does not have to fully represent the best interest of th ters;
it o.nl'g has to be good enough to get elected. This means that parties and politicians have room fovscl)isri?
policies that favour small but influential special-interest groups. Because special-interest groups tend to

provide money and other support in election campaigns, skewing the i
z e ) ack
tends to increase the likelihood of winning an election. P prasags Iifavounofithese JEOUDS

nterested only in the well-being of their

Tl}is logic is important, It underpins the basi
pracpcal level of government, Or, to put it diff
possible. As mentioned in the previous chapter

¢ presumption that decisions sh
erently, decisions should be ma
the EU’s ‘subsidiarity principle’

ould be made at the lowest

de as close to the voters as
does just this.
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While exit is not an option for most v
For example, if someone strongly object
they could move to a different town, This

ve forces decision makers to pay ?
mo MR s h'fv Yy tCllose . . e wishes of the people. By contrast, if all decisions
are / € the exit option. This reduces the pressure on local governments to be

officient in the provision of public services. To put this di i
S T Rl p 1s differently, even if voters rarely move, the fact that

oing terribly wrong gh goes some way to ensuring that politicians keep things from
g 4

Oiers at the national level, it usually is at the subnational level.
S 10 a lack of, say, parks and green areas in a particular town,

Is called jurisdictional competition since the fact that people can
I'attention to tf

To recap, decentralization tends to im
with one another in providing the best v

usually improves quality and reduces
of benefits.

Prove government since it allows (or forces) regions to compete
alue for money in local services. In the marketplace, competition
prices; in local government, competition provides the same sort

3.2.2 From theory to practice

The five pomt§ discussed above provide principles rather than precise guidelines. The situation with
respect to particular policies can be extremely complex, making it difficult or impossible to determine the
‘correct’ level of government for each task. Such debate inevitably turns on personal judgements and so
takes us into an area in which economists have no particular advantage. Be that as it may, it is interesting to
speculate briefly on how our framework helps us to think about the EU’s actual allocation of tasks between
the EU level and national level.

The one thing that is clear is that subsidiarity is probably a good idea. When in doubt, allocate the task
to the lowest practicable level since higher-level decisions are less subject to democratic control via voice
and exit. Going further is trickier.

In the EU,gthe main area of centralization has been economic policies, especially policies affecting
the Single Market. As the discussion in Chapter 2 showed, virtually every policy that directly affects the
competitiveness of particular industries is subject to control at t.he EU level. Fo.r example, i.mport tgges,
government subsidies (called state aid in EU jargon), exceptlonal' tax benefits and antl-compfetlt}ve
behaviour by firms are subject to EU-wide rules that are enforceablfe in the Ij]urope?an Court. The thinking
here is that such policies are marked by important. and .sgstemauc neggtlve spillovers. When one EU
nation subsidizes its firms in a particular industry, flrms.m other EU na.tmns §uffer f’rom the artificially
intensified competition. As in the tax example above, a likely outcome is a Pr_lsongrs Dllemmg - all. EU
nations end up providing subsidies, but the subsidies c‘anc.el one another out. Likewise, e:ach nation might
be tempted to introduce idiosgncratic product regulation }n an attempt to favqur local firms, but the end
result would be a highly fragmented European market with too many small firms (see Chapter 6 for an
analysis of the economics of t.hIS §ltu?lt122z;nomic policy can also be understood in the light of our five

‘ The exceptions to centzalléZ:;(;I; to harmonize most social policies or general labour market policies.
Ilillz?i;ples-' The EU does DS 2 making on general taxes, such as income .taxes apd corporate taxes. Qeneral

' does it centralize decision ily affect the competitiveness of particular firms and so are subject to a
policies like these do not r}ecessgrl i MoreoVer, national preferences for such policies are very diverse.
sirenleveliotnedailve AT f labour market protection for workers is employment protection
In Spain, for example, the primary .for.m_o 1t to fire workers. Germany relies much more on unemployment
1€gislation, that is, laws that Ak dl'f e ferences, the losses from a one-size-fits-all policy would be
benefits. Given this divergence Of national pre , negative spillovers. Of course, one can argue with

; SE7 idance of ; (A
likely to outweigh any gains in efficiency or avol ly. For example, German labour unions insisted

. { scientifical X ;
glus and it is impossible to settle the argumen ng should also apply to the eastern Linder despite the great
alnationalized, one-size-fits-a

rgaini 7
divers C e they mate on e s oo B B e
sity of economic conditions, ided at the national level. qu example, n gn policy, -
.Most non-economic policies are deCIlicieS are made at the national level. Of course, ganous nastIOI:lS
Policy  internal security and sgc'lal po ood example is the agreement between France, lclarmang,t p?hm
€00perate on some of these POhClesn:lh_ig but the decision making is allocated to the
a0d the UK to produce a common

ry transport NG
National level and cooperation 18 voluntary:




82

CHAPTER 3 Decision making

re are important spillovers; where national

d to benefit from scale economies. The theory of
why such policies are centralized.

Roughly speaking, Single Market policies are where the

nces are not too great and common policies ten

fiscal federalism thus helps us to organize our thinking about “ale economies an R ould
: Common foreign and security policies are marked by enormous S

fferent among EU members,

suggest centralization was best, but natiqnal preferences gre iiﬁrmuzliigs:il\i torce and allow Europe to
For example, unifying all of Europe’s armies would result in a % Y s R Tl = T B e
develop world-class weapon systems. However, gome EU mem e‘rSus iy (it D D L
history of sending their young men to die in foreign lands for V:‘slrlO e oo, CC
as Sweden and Ireland — shun almost any sort of armed conflict outs e e -
diversity of preferences, the gains from scale economies would be more than othose o
fits-all policy. Because of this, the only common EU policies in these areas are
consent, that is, by cooperation rather than centralization. _ s i

Other policies tend to lie somewhere between, both in terms of the gains from scale ecoglorir;leznas?(c)ln?
terms of the diversity of preferences. As discussed above, many Europeans find‘themselves, or the prdinateci
or their marriages, or their land purchases subject to multiple legal jurisdictions. Thus the unco?.
nature of such national laws is increasingly creating negative spillovers. Moreover, as Europeans’ 1Mcomes
converge upwards, there is a strong tendency for the differences in their regulatory preferepces to converge.
Both reasons — narrower preference differences and more people affected by negative splllover‘s = C?.n be
taken as the underlying reason why the Lisbon Treaty essentially merged the old first and .thlrd pillars.
As explained in Chapter 2 in detail, it did so by formally removing the pillars, but it maintained a sharp
distinction between supranational and intergovernmental areas of cooperation by specifying the nature of
the cooperation that applies article-by-article in the Treaties.

prefere

3.3 Economic view of decision making

The previous sections looked at factors affecting the allocation of tasks between the EU and its Member
States. This abstracted from the actual process by which EU-level decisions are made. In other words, we
simplified away the question of how decisions were made at the EU level in order to study the issue of
which decisions should be made at the EU level.

In this and subsequent sections we reverse this simplification, focusing on the question of how the EU
makes decisions. In particular, we shall concentrate on how the decision-making mechanisms affect the
EU’E fafbilitg to act, the distlribution of powi among EU nations and democratic legitimacy’

iciency, power and legitimacy are inherently vague concepts. . ;
of progressive complexity. That is, we start by taking V%Eat may seenT ?olgzlze\gr(;gsrlelil’o"::\?dopt ;he t.a .Ctlc
actors and their motives. These simplifying assumptions allow us to develop some ver ‘1ew of political
efficigncg, legitimacy and national power in EU decision making. The benefit is that t}lJ preClse. S
permit us to comment on how efficiency and legitimacy have evolved in the EU - fsse o e
evolved with the 2004 and 2007 enlargements, and how they will evolve when Br S ORI heY

; . itain is no
Before turning to the measures, however, we consider the decision—making rules in d lto l_llger i
n detail.

3.3.1 Qualified majority voting

The EU has several different decision-

EU citizens, must approve.

re-of-population threshold is 65 per cent
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Note: Based on information in the Lisbon Treaty.

3.3.2 EU ability to act: decision-making efficiency
From the mid-1990s right up until the Lisbon Treaty, EU leaders struggled to reform EU institutions in

Preparation for eastern enlargement — specifically the addition of 13 new members to an existing club of
now complete and the Lisbon Treaty has created a new QMV

What was called the EU15. The process 15

Procedure as mentioned. The goal of this long series of reform attempts was to keep the EU’s decision-

making procedures ‘efficient’ and dJemocratically legitimate. So did the Lisbon Treaty accomplish this goal?
In economics, ‘efficiency’ usually means amn absence of waste. In the EU decision-making context, the

Word has come to mean ‘ability to act’ ty to act’is more §pecific than efficiency, it is still a long

Way from S ritll T instance, on 0 EU finds it very easy to make decisions, yet on

Others it finds it impossible to find coalition
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Nto ‘yes’ and ‘no’ coaliti set
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That is, W

‘yeil of i orance’.
sl - her it would be for o
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e : ber would Know whet

the sense that no EU mem
‘veil of ignorance’ approach.

of efficiency: passage probability e

focus on isycalled the ‘passage probabilitg’. The pissage grobz;l;llltlz)gorsr;?gls:‘fgi Eﬁ]‘;
i “gpecifically, it is the number 0 vi

e X h conceivable coalition of

i itions. The idea is that, if eac :
e domly selected issue; that

voters is equally likely, then the measure tells us the likelihood of appr oving ?.ran 4 y
is why it isqcall;d the ;assage probability. The idea behind assuming all CO&llFlODS are ‘eQ?ally likely is that,
on a randomly selected issue, each voter is as likely to say ‘yes’ as he or she is to say 1O -

To explain this concept, consider a simple example. SUppose there are only three voters, v‘vhor,n we ‘calE
A, B and C. The first step is to identify all possible coalitions, that is, all possible arrays of ‘yes’ and mo
votes. With three voters, there are eight possible coalitions. All eight are listed in the first three columns of
Table 3.2. To keep things really simple, suppose that the three nations all have 10 votes. The fourth column
shows the number of ‘yes’ votes for each of the eight coalitions. The fifth column checks whether each

coalition would win, assuming it takes 50 per cent (i.e. at least 15 votes) to pass the proposal.

A quantitative measure

The specific measure We€
easy it is to find a majority under a given
coalitions divided by the number of all pos

Table 3.2 Passage probability in a simple example

Vote allocation #1 Vote allocation #2

Qualified majority 20 votes to A, 5 Qualified
(50%)? toBand 5 to C majority (50% )?
Yes Yes Yes 30 Yes 30 Y
es
No Yes Yes 20 Yes 10 N
(o)
Yes No Yes 20 Yes
= 25 Yes
es Yes No 20 Yes 25
No No Yes 10 No i
5
Yes No No 10 No i
20
No Yes No 10 No N
5
No No No 0 No
g No 0
Passage probability 50 Y
(50% majority o
threshold) (%) 2
Passage probability ot ns i v |
(70% majority 15
threshold) (%) 375
_\-
T G i e |
e o BV
T TPt |
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passage prOb.a_blhtg! however, we See that the second allocation of votes leads to fewer ways of forming a
inning coalition and so the change in vote allocation reduces decision-making efficiency.

The. s.econd s nagaticots thg bassage probability is the majority threshold. It is intuitively obvious
that ral:s'll}g the threshold makes 1t harder to find 4 coalition. Compar'mg the last two rows confirms
this intuition. For vote allocation #1, raising the threshold from 50 per cent (i.e. 15 votes) to 70 per cent
(21 votes) lowers the passage probability from 50 to 12.5 per cent. However, the details matter. Note that
under allocation #2, the‘h.lgher t'hreshold does not make it any harder to find ,winning coalitions. The point
is that there are no coalitions with a number of votes that lies between the old threshold (15 votes) and the
new higher threshold (21 votes).

When- el e the regl EU Com‘CiL the principle is the same, but the calculations are much, much
more tedious. The main point is that the number of possible ges/no, coalitions among 28 votes is 2 raised
to the power Of_2$’ which is a very big number — over 268 million. Given today’s computers, that is not
a particularly difficult calculation but one does need the right software (which readers can find on the
internet easily).

The level of the passage probability is affected by the number of members, the distribution of votes
and, above all, the majority threshold. It is important to note, however, that the exact level of the passage
probability is not very important. As Chapter 2 explained, most EU legislation is proposed by the European
Commission, and the Commission often refrains from introducing legislation that is unlikely to pass.

Historical efficiency and Treaty of Nice reforms

We start by looking at how the EU’s efficiency has changed over time. Above all, it is interesting to see how
enlargement affects the EU’s decision-making efficiency. The five left-most bars in Figure 3.4 show the
passage probability for qualified majority voting (QMV) in the historical EUs with 6, 9, 10, 12 and 15 members.
These indicate that, although efficiency has been declining, past enlargements have only moderately
hindered decision-making efficiency. The 1994 enlargement lowered the probability only slightly, from 10 to
8 per cent, and the Iberian expansion lowered it from 14 to 10 per cent. The figures also hide the fact that the
Single European Act, which took effect in 1987, greatly boosted efficiency by shifting many more decisions
from unanimity to qualified majority voting.

Figure 3.4 Enlarged EU’s ability to act

25 -
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Offoadt et (R 110 E;J;S EU25 | EU27 | EU29
B Historical 219 14.7 13.7 : = T =
O Nice Treaty 10.1 12.9 12.2
O Lisbon Treaty

Source; Based on data from Baldwin and Widgr én (2007)-
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Notice that the 2004 enlargement greatly reduces the passage prObabﬂlthI’gplsall)sﬂ;fuetoe\;i?) V\ilr:hf't,}m
Nice Treaty voting reforms (which were supposed to maintain the enlargeg . S s ?;vith B r.e i d(:\:
the Nice Treaty’s complex rules made matters slightly worse than they woul ave : el m gt
all. The results show that accepting 12 newcomers without reform would dramatically redu iciency,

cutting the current passage probability by something like a third, from 7.8 to 3.6 per cent.

e e ccepte was w e ked the Europeg
- i i i ted after 2001, was why EU leaders as pean
This point, which became widely accep Faa A o

Convention to reconsider the EU’s decision-making rules — the reques _ b Rl S
Treaty’s new double-majority rule for the Council. Note that the deasmn—makmg rE esC in t'i t‘ar lament
and Commission were not viewed as problematic and thus were not reformed in the Constitution or the

Lisbon Treaty.

The role of the Commission and Parliament e

In the mainstay legislative process, the ordinary legislative procedure (i.e. e €l COdeCISIOI? pI‘OCGdUI.‘e))
both the Commission and the Parliament play critical roles. But they do not really affect decision-making
efficiency.

The Commission proposes legislation and drafts the first version. This gives it a good d?al Of, Eoeh
as will be discussed in more depth below. But it has always had this power, so the increasing difficulty
of passing EU legislation is not related to the Commission’s role. A more plausible link would bie il de
enlargement of the European Parliament. After all, if enlarging the Council makes it harder to pass laws,

doesn’t enlarging the Parliament do the same thing? .
To address this, it is necessary to realize a special feature of the 50 per cent majority rule that the

Parliament uses. When the winning coalition needs only half the votes, the passage probability is unrelated
to the number of voters. Upon reflection, this is obvious. There is an almost unfathomable number of
possible yes/no coalitions in the 785-member Parliament (2 raised to the power of 785 is something like
2 with 236 zeroes after it), but when you only need half to win, it is clear that half of all coalitions will be
winners. Thus the passage probability is always 50 per cent regardless of the number of voters.? This is why
we can ignore the Parliament when considering the passage probability.

Of course, in the real world things are much more complex than the passage probability, but this concept
provides a good point of departure for judging how various things like enlargement and voting reform can

affect the EU’s capacity to act.

3.4 The distribution of power among EU members
The next aspect of EU decision making that we address is the distribution of power among EU members.
As with efficiency, there is no perfect measure of power. The tactic we adopt relies on the law of large
numbers. That is, we look to see how likely it is that each member’s vote is crucial on a randomly drawn
issue. Before turning to the calculations, however, we lay out our specific definition of power.
For our purposes, power means inﬂuence., or, m01'"e- prgciselg, the ability to influence EU decisions by
being in a position to make or break a winning coalition in the Council. Of course, no one has absolute
ower in the EU, so we focus on the likelihood that a Member State will be influential. On some things

I(?‘vrermany’s vote will be crucial, on others it will be irrelevant, and the same goes for all other members.

What determines how likely it is that a particular nation will be influential?
The most direct and intuitive measure of political power is national voting shares in the Council, but as

owed, there are actually two sets of weights, so it is not obvious how to combine them. In any

Figure 3.3 sh ' AL i
case, simple voting shares can be a misleading indicator of power.

3 4.1 Voting shares as a power measure: the shortcomings e

W.h'.le voting shares are a natural measure of power, they have problems. To illustrate the POtemla:lpl:h?ee
1 : ‘ ) i re only

of voting weights as a power measure, consider a ‘toy model’ of the Council. Suppose there a i

ntries in this toy model - imaginatively called A, B and C —and they have 40, 40 and 20 votes, respe
cou

2 This is not exactly true with an odd number of voters but the difference is negligible.
1S



The distribution of power among EU members

Decisions are based on a simple majority rule

of power, we would say that countries A anq
its 20 votes. This is wrong.

With a bit of reflection you can convince
Council. The point is that any winning coaliti
any pair of nations can bl
sense that they are equally

The level of the majori
with our toy model, raisin

(+50 per cent to win). If we used voting weights as a measure
B, each with their 40 votes, were twice as powerful as C with

yourself that all three nations are equally powerful in this toy
on requires two nations, but any two nations will do. Likewise,
OFik anything. As a consequence, all three nations are equally powerful in the
likely to make or break a winning coalition.
ty threshold can also be important in terms of power. For example, continuing
T, oy g the majority rule from 50 to 75 per cent would strip nation C of all power. The
only winning coghﬂon that C would belong to is the grand coalition A&B&C, but here C would not be able to
AV 1t mto. a losing one by leaving the coalition. Therefore C’s vote can have no influence on the outcome.
Again, voting shares in this example would give a very incorrect view of power.

More generallg, bower — that is, the ability to make or break a winning coalition — depends upon a
complex interaction of the majority threshold and exact distribution of votes. Indeed, the useless-vote

situation in which nation C found itself in our second example actually occurred in the early days of the
EU. See Box 3.4 for details.

Box 3.4  Luxembourg's useless vote, 1958-73

The 1957 Treaty of Rome laid down the rules for qualified majority voting in the EEC6. The big three
— Germany, France and Italy — got four votes each, Belgium and the Netherlands got two each, and
Luxembourg got one. The minimum threshold for a qualified majority was set at 12 of the 17 total votes.

A little bit of thought shows that the Treaty writers did not think hard enough about this. As you
can easily confirm, Luxembourg’s one vote never matters. Any coalition (group of ‘yes’ voters) that has
enough votes to win can always win with or without Luxembourg. According to formal power measures,
this means that Luxembourg had little power over issues decided on a QMV basis. As Felsenthal and
Machover (2001) write: ‘This didn’t matter all that much, because the Treaty of Rome stipulated that
QMV would not be used until 1966; and even in 1966-72 it was only used on rare occasions. Still, it
seems a bit of a blunder.” It all changed post-1973, when the weights were altered to allow for the
accession of Britain, Denmark and Ireland. Indegq, since then Luxgmbourg’s votes have turned out to
be crucial in a surprisingly large number of coalitions. Maybe that is why Luxembourg has the highest

receipt per capita in the EU despite being the richest nation by far.

Source: This box is based on Felsenthal and Machover’s excellent eBook (2001), which provides a much more in-depth look at

voting theory. >

led to the development of several more sophisticated power

: 1 Jes such as these
Simple counter-examp anzhaf Index’.

indices. We shall focus on the ‘Normalized B

3.4.9 Power to break a winning coalition: the Normalized Bapzhaf Ipdex i b gl 928
In plain English. the Normalized Banzhaf Index (NBI) gauges how likely it is that a nation finds itself in
a Dosit; g ‘S ) K’ a winning coalition on & randomly selected issue. By way of criticism, note_ that the
Se}; Si 1g)n .to brea ]§I ovides only a shallow depiction of a real-world Votmg proc.ess. For instance,
oy up ghmd the N i) the voting agenda, how coalitions are formed an.d.how 1nten51ve1!.g .each coun.t:rg
L C;1u'estlon§ of WhO. sets ot considered. In a sense, the equal probabllltg of e?ach coalition occurring

S Its various positions ar S s meant to deal with this shallowness. The idea is that all of these things
:Vn(ijgch country switchmgi 1t2‘é(:3$ber of votes on a broad range of issues. Thus, this measure of power

Ould average out over a lar

: ¢ Another way of looking at it is as a measure of power in .the ab.stract.
Sreally a very long-term concept. ly to be ona randomly chosen issue. Of course, on particular issues,

Ittells us how powerful a country LA uch less powerful.
vVarious countries may be much more or m
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t more de o calculate it for our simple example in
nd this concept m

70 per cent,

ion case (#2) and assume a .
b auocig all eight possible coalitions and decide
Then we ask who the critical players are

eply is t
The easiest way to under§ta A

Table 3.2. To make it interesting, we take e

majority threshold, so winning takes 21 votes. As be ;

W e wi es (T [ he first three. R :
hich are the winning ones (Table 3.3). hese arett tl : i e s

e winni iti _ critical in the sense that they wou d turn the winning coa tion into a losing
in thes nning coalitions critica

e is criti ince the defection of either B or
coalition if they changed their vote. In the first coahtlon', (?nlg Alis Crlt:'c();;l j;l(;u]d ST
C would not change the outcome; nation A and the rem.aunmg other Eatlh o i S B
In the second and third coalitions, where the majority 1s narrower, 00

C in the second and A and B in the third.

Table 3.3 Critical players with a 70 per cent majority threshold .
2.\ l B l C l Yes votes 70% majority? Critical player(s)

Yes A
Yes No Yes 25 Yes AC
= Yes No 25 Yes A B
Yes No No 20 No

No Yes Yes 10 NG

No No Yes 5 No

No Yes No 5 Ne

No No No 0 No

Thus there are five situations in which a nation would find itself critical. Nation A finds itself in this
situation three of the five times, while B and C are critical in only one of the five times. T
A is more powerful than B and C. The NBI for A is three-fifths, while it is one-fifth for Ba

The calculation of NBI for all EU members is a topic that may fascinate so
essential to our study of EU decision making, so we relegate its

hus, in this sense,
nd C.

) - me readers, but it is not
discussion to Box 3.5,

The mechanical calculation of the NBI is eas

Y to describe and requires nothi
et salountion ol heNells oo PSR B CO(I% othing more than some patience

putgr tg look at all possible coalitions
e l}e Wmmng coalitions. Note that listing
M 9 voters; in a group of 2 voters there
) S0 determining whiI:lz (232332120;1 A .Humbel” HEnr il

€ Winners by hand quickly

(i.e. all conceivable line-ups of ‘yes’ and ‘no’ votes) and identify t
all possible coalitions is easy to do by hand for 1 g
are only 4, in a group of 3 there are 8, However
coalitions for a group of n voters is 2" :




The distribution of power among EU members

3.4.3 Power shifts from Brexit

When the UK leaves, the power shares of all remaining nations will change since both the population-shares
and the member—share§ will change for everyone. One very useful application of our quantitative power
SR UL AOTEA Y the impact of Brexit on the distribution of power of the remaining 27 members.

We start with the distribution of power in the EU28 under the Lisbon Treaty’s double majority rule for
QMYV, using the NBI to measure the shares of power held by each member. Figure 3.5 shows the NBI and
compares it to the population shares of members. What the figure shows is that, as mentioned above, the
power share of members is something like a blend of the population share and the member share, which is
the same for all members. This makes a lot of sense intuitively.

.For shalTe members whose population shares are negligible, the double majority system is basically
a single majority system where only the member share vote matters. The power shares for all the small
countries are thus quite similar and range between 2 and 3 per cent. That is, below the membership share
(3.6 per cent for everyone). For the big nations, the main determinant of their power is the population
share, so the NBI power share rises steeply along with their population share, but of course it is below their
population share since the number-of-members threshold also matters.

Figure 3.5 Power shares of EU28 and changes from Brexit.

Power index versus population shares

20%
M NBI power share
B Brexit impact
15%
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Note: The Council voting rules in the Lisbon Treaty are identical to those in the rejected Constitution.
: The ci

Source: Based on data from Eurostat, and Kirsch (2016).

ion: ill Brexit affect the power distribution in the
i nswer to the question: How will :
C F‘lgure 35 a%lso SI;O%S t:r?siver is very clear and very simple. The UK’s power share, which was about
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CHAPTER 3 Decision making
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3.5 Legitimacy in EU decision making

The EU is a truly unique organization. Nowhere ells
transferred to a supranational body. As Chapter
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the current generation of Europeans o
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3.5.1 Thinking about democratic legitimacy . i+ helps to start with
What makes a decision-making system legitimate? This is a difficult question SO : 'IIl)e i TN £l
extreme and obviously illegitimate voting scheme and to think about why it §eems 1l ?h . ht-t 0St
every European would view as illegitimate a system that allowed only landpwnmg males the rignt to the.
Why? Because those without votes would find it unjust. And if the Jandowning men were forwar d looking,
they would also find it illegitimate since they or their male offspring might one day lose thelr lapd. II? §hort,

shoes’ rule. A system1s legitimate

a good way to think about legitimacy is to apply the ‘in the other person’s ; Tk .
if all individuals would be happy with any other individual's allocation of voting pOWeT, which, it you think

about it, requires equality. Equal power per citizen is thus a very natural legitimacy principle.

But what constitutes a citizen? In the EU there are two answers: nations and people. The EU is a union of
states, so each state is a citizen and should thus have equal voting power. The EU is also a union of people,
so people are citizens and so each person should have equal voting power. This makes it impossible to apply
the equality principle in a simple manner. Note that there is a more classical way to phrase this same point.
Democracy, it has been said, is the tyranny of the majority. To avoid this tyrannical aspect, democracies
must have mechanisms that protect the rights and wishes of minorities. Indeed, many nations provide
mechanisms for giving disadvantaged groups larger than proportional shares of power, but the starting
point for such departures is one vote per person. In the EU, the over-weighting of small nations’ votes was
one such mechanism. For example, equality of power per person would grant Germany 2,000 per cent more
power than Ireland; equality per member would grant Luxembourgers 160 times more povs;er er person than
Germans. Given the dual-union nature of the EU, neither extreme is legitimate. sl ‘

Using the NBI described above, we have a very precise (albeit crude) measure of ¢ g
and ‘power per nation’. The ‘fair’ power distribution for the union-of-states view is t pOV‘;er 3 per[SJgISI
each member should get 1/28th of the power. For the union-of-people view powe thla i t.he .E 3 d’
such that each EU citizen has equal power regardless of nationality. As it 1’Turns o 'be dlStrlbllte,
double majority voting rules achieve a very nice balance between the union of st f Shite Ll.SbOII Sl
perspective. As noted above, the power distribution as measured by the NB a. es' i peoples,
population shares and their membership shares. Lis in between members

This does not let us conclude that EU decision making is leqiti :
reasonable from the perspective of the EU’s goal of beingga unigllfl(l;;ﬁgi)gig :Itl(lie::;;tnshows L

S.

3.6 Summary
Just to continue to operate, the EU must make a steady stream of decis;

. sy 0 eclSlOn 5 . s )
economic and political landscape. This chapter looked at the EU decissiéz-r:l?hll(s.t oY ECE everfcl;i?g;”ng
perspectives. First, it considered the EU’s current allotment of ‘competences’ ) v?:y mgthprcéci';ess drnatiom11
government levels. In terms of actual practices and principles, the key points Wer:en e an

e Policy making is categorized into areas in which the EU has ‘exclusive compet ' that is, where the
decision is made only at the EU level; areas in which competence is Sharl;g.ence ; t. a Wllsl,iCh e
can undertake supporting, coordinating or complementary actions; and are ; 'area;si cl;l e
competence, that is, where decisions are made only at the national ’or Subna::is olrlllalvlevel.

The allocation of policy areas to these categories is determined by the Treaties and, when necess ary,
by decision of the European Court. This allocation, however, is blurred since the Treaties do not

always refer to specific fields. Sometimes they refer only to areas by functional description, for



Self-assessment questions

S

exan}pl.e the 1ntemal market, which themselves are only vaguely defined (or at least vague from a
legahstl.c perspective). To clarify the allocation, the EU operates on the principle of subsidiarity and
proportionality, which says that unless there is a good reason for allocating a task to the EU level,
all tasks ShOUIq b'e allocated to national or subnational governments, and even then the EU should
2 01119 e fimum necessary action. The old three-pillar structure of the EU helped to clarify the
allocat.lon; pamgly, first-pillar (Community pillar) issues were under EU competences while second-
and third-pillar issues were not. The Lisbon Treaty removed the pillars, but essentially merged the

old first anq third pillar into one supranational area while keeping the old second pillar (foreign and
defence policy) as Intergovernmental.

The chapter also presented a framework for thinking about how tasks should be allocated between various
levels of government_ (theory of fiscal federalism). This framework stresses four trade-offs that suggest
whether or not a particular decision should be centralized:

1 Diversity and information costs favour decentralized decision making
2 Scale economies favour centralization

3 Democracy-as-a-control-device favours decentralization
4 Jurisdictional competition favours decentralization.

The second part of the chapter considered the EU decision-making process in more detail, focusing on
efficiency (i.e. the EU’s ability to act), national power shares and democratic legitimacy. These three
concepts are inherently vague, but the chapter assumes a series of simplifications that enable us to present
precise measures of all three. Of course, the necessary simplifications mean that the resulting measures
provide only shallow indications of efficiency, power and legitimacy; however, they do at least provide a
concrete departure point for further discussion. These measures were:

e Efficiency. We measured efficiency using ‘passage probability’, that is, the likelihood that a randomly
selected issue would win a ‘yes’ vote in the Council. We showed that enlargement has continually
lowered the EU’s passage probability, but that the 2004 enlargement lowered it by a large and
unprecedented amount. We also saw that the voting reforms established in the Lisbon Treaty help

restore efficiency.

National power distribulions. This section presents a §9phisticated measure of power called the

Normalized Banzhaf Index, which measures the probability that a given nation will find itself in a

position whereby it can break a winning coalition.

e Legitimacy. This is by far the vaguest oyf the thltee. concepts. The approac.h we adopt is to check
whether the allocation of votes in the EU’s Councﬂ. 11n§s up against two notions of legitimacy. If the
EU is viewed as a union-of-people, a natural yardstick is equal power per citizen. If the EU is viewed
as a union-of-states, the natural metric is equz'ﬂ power per Memper Stgte. Under the principle of equal

mathematics of voting tells us that this requires that the Council’s votes per

e oot of the country’s population. The benchmark of equal power per EU

qual number of votes per nation.

power per EU citizen, the
country rise with the squar
Member State requires an €

Self-assessment questions

sed by the theory of fiscal federalism. Discuss how the tension
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| List the main trade-offs stre d diversity can explain the fact that the EU has adopted only very

between negative spillovers an

imi izati f social policies. .
i the trend for the past couple of decades has been to decentralize

- Sl el incial ional level. How could you explain
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decision making from the nation
this trend in terms of the theor
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list five blocking coalitions that you might

~ 3 Using the actual Council votes in the Lisbon Treaty,

i ‘likely’. i ch voter has an equal
4 'trl;‘l:kf‘(;)f;; pov&?er measmeldtls e e 35(»15 thaetstltll;axtoi:s of the various voters
. ‘ y (apay dom issue, an A 3 . d
ility of saying ‘yes’ or Mo’ on a ran L Ei ar issue is unrelate
pro?ilbclgﬁfe;t:d.gThit?s, the likelihood that voter A says yes on atpar(?fczlgroup e
?cfewhether voter B says ‘yes’. However, in many Situamons’lthi VE (i;se similar views on issues
: likely to ha b
be correlated. For example, poor EU members are all y hanges the distribution of

; — i this correlation ¢ i
concerning spending in poor regions. Work out lf;":’[oter can break a winning coahtlo_n)._ To be
the majority rule

; i ikeli rticu
power (defined as the likelihood that a pa Do
concrete, assume that there are five voters (A, B, G, D and E), each has 20
is 51 per cent and A and B always vote the same way. :
to determine
5 Using the definition of legitimacy proposed in the text (equal power per pefls?lr;)ést-?he S
whether the US Congress is ‘legitimate’. Note that the US Congress has two ho V‘;hﬂe o e
the House of Representatives. In the Senate, each of the 50 states has two Senators,
of Representatives per state is proportional to the state’s population.
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