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1932. May 26. LORD BUCKMASTER (read by LORD TOMLIN). My Lords, the facts of
this case are simple. On August 26, 1928, the appellant drank a bottle of ginger-beer,
manufactured by the respondent, which a friend had bought from a retailer and given to her.
The bottle contained the decomposed remains of a snail which were not, and could not be,
detected until the greater part of the contents of the bottle had been consumed. As a result
she alleged, and at this stage her allegations must be accepted as true, that she suffered from
shock and severe gastro-enteritis. She accordingly instituted the proceedings against the
manufacturer which have given rise to this appeal. [...]

LORD ATKIN. My Lords, the sole question for determination in this case is legal: Do the
averments made by the pursuer in her pleading, if true, disclose a cause of action? I need
not restate the particular facts. The question is whether the manufacturer of an article of
drink sold by him to a distributor, in circumstances which prevent the distributor or the
ultimate purchaser or consumer from discovering by inspection any defect, is under any
legal duty to the ultimate purchaser or consumer to take reasonable care that the article is
free from defect likely to cause injury to health. I do not think a more important problem
has occupied your Lordships in your judicial capacity: important both because of its bearing
on public health and because of the practical test which it applies to the system under which
it arises. The case has to be determined in accordance with Scots law; but it has been a matter
of agreement between the experienced counsel who argued this case, and it appears to be
the basis of the judgments of the learned judges of the Court of Session, that for the purposes
of determining this problem the laws of Scotland and of England are the same. I speak with
little authority on this point, but my own research, such as it is, satisfies me that the
principles of the law of Scotland on such a question as the present are identical with those
of English law; and I discuss the issue on that footing. The law of both countries appears to
be that in order to support an action for damages for negligence the complainant has to show
that he has been injured by the breach of a duty owed to him in the circumstances by the
defendant to take reasonable care to avoid such injury. In the present case we are not
concerned with the breach of the duty; if a duty exists, that would be a question of fact which
is sufficiently averred and for present purposes must be assumed. We are solely concerned
with the question whether, as a matter of law in the circumstances alleged, the defender
owed any duty to the pursuer to take care.

It is remarkable how difficult it is to find in the English authorities statements of general
application defining the relations between parties that give rise to the duty. The Courts are
concerned with the particular relations which come before them in actual litigation, and it
is sufficient to say whether the duty exists in those circumstances. The result is that the
Courts have been engaged upon an elaborate classification of duties as they exist in respect
of property, whether real or personal, with further divisions as to ownership, occupation or
control, and distinctions based on the particular relations of the one side or the other,
whether manufacturer, salesman or landlord, customer, tenant, stranger, and so on.

In this way it can be ascertained at any time whether the law recognizes a duty, but only
where the case can be referred to some particular species which has been examined and
classified. And yet the duty which is common to all the cases where liability is established
must logically be based upon some element common to the cases where it is found to exist.
To seek a complete logical definition of the general principle is probably to go beyond the



function of the judge, for the more general the definition the more likely it is to omit
essentials or to introduce non-essentials. The attempt was made by Brett M.R. in Heaven v.
Pender 11 QB D 503, 509 , in a definition to which I will later refer. As framed, it was
demonstrably too wide, though it appears to me, if properly limited, to be capable of
affording a valuable practical guide.

At present I content myself with pointing out that in English law there must be, and is,

some general conception of relations giving rise to a duty of care, of which the particular
cases found in the books are but instances. The liability for negligence, whether you style it
such or treat it as in other systems as a species of “culpa,” is no doubt based upon a general
public sentiment of moral wrongdoing for which the offender must pay. But acts or
omissions which any moral code would censure cannot in a practical world be treated so as
to give a right to every person injured by them to demand relief. In this way rules of law arise
which limit the range of complainants and the extent of their remedy. The rule that you are
to love your neighbour becomes in law, you must not injure your neighbour; and the lawyer's
question, Who is my neighbour? receives a restricted reply. You must take reasonable care
to avoid acts or omissions which you can reasonably foresee would be likely to injure your
neighbour. Who, then, in law is my neighbour? The answer seems to be — persons who are
so closely and directly affected by my act that I ought reasonably to have them in
contemplation as being so affected when I am directing my mind to the acts or omissions
which are called in question. [...]
A manufacturer puts up an article of food in a container which he knows will be opened by
the actual consumer. There can be no inspection by any purchaser and no reasonable
preliminary inspection by the consumer. Negligently, in the course of preparation, he allows
the contents to be mixed with poison. It is said that the law of England and Scotland is that
the poisoned consumer has no remedy against the negligent manufacturer. If this were the
result of the authorities, I should consider the result a grave defect in the law, and so contrary
to principle that I should hesitate long before following any decision to that effect which had
not the authority of this House. I would point out that, in the assumed state of the
authorities, not only would the consumer have no remedy against the manufacturer, he
would have none against any one else, for in the circumstances alleged there would be no
evidence of negligence against any one other than the manufacturer; and, except in the case
of a consumer who was also a purchaser, no contract and no warranty of fitness, and in the
case of the purchase of a specific article under its patent or trade name, which might well be
the case in the purchase of some articles of food or drink, no warranty protecting even the
purchaser-consumer. There are other instances than of articles of food and drink where
goods are sold intended to be used immediately by the consumer, such as many forms of
goods sold for cleaning purposes, where the same liability must exist. The doctrine
supported by the decision below would not only deny a remedy to the consumer who was
injured by consuming bottled beer or chocolates poisoned by the negligence of the
manufacturer, but also to the user of what should be a harmless proprietary medicine, an
ointment, a soap, a cleaning fluid or cleaning powder. I confine myself to articles of common
household use, where every one, including the manufacturer, knows that the articles will be
used by other persons than the actual ultimate purchaser — namely, by members of his
family and his servants, and in some cases his guests. I do not think so in of our
jurisprudence as to suppose that its principles are so remote from the ordinary needs of
civilized society and the ordinary claims it makes upon its members as to deny a legal remedy
where there is so obviously a social wrong.

It will be found, I think, on examination that there is no case in which the circumstances
have been such as I have just suggested where the liability has been negatived. There are
numerous cases, where the relations were much more remote, where the duty has been held
not to exist. There are also dicta in such cases which go further than was necessary for the
determination of the particular issues, which have caused the difficulty experienced by the
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Courts below. I venture to say that in the branch of the law which deals with civil wrongs,
dependent in England at any rate entirely upon the application by judges of general
principles also formulated by judges, it is of particular importance to guard against the
danger of stating propositions of law in wider terms than is necessary, lest essential factors
be omitted in the wider survey and the inherent adaptability of English law be unduly
restricted. For this reason it is very necessary in considering reported cases in the law of
torts that the actual decision alone should carry authority, proper weight, of course, being
given to the dicta of the judges.

In my opinion several decided cases support the view that in such a case as the present
the manufacturer owes a duty to the consumer to be careful. [...]

It is always a satisfaction to an English lawyer to be able to test his application of
fundamental principles of the common law by the development of the same doctrines by the
lawyers of the Courts of the United States. In that country I find that the law appears to be
well established in the sense in which I have indicated. The mouse had emerged from the
ginger-beer bottle in the United States before it appeared in Scotland, but there it brought a
liability upon the manufacturer. I must not in this long judgment do more than refer to the
illuminating judgment of Cardozo J. in MacPherson v. Buick Motor Co. in the New York
Court of Appeals 217 NY 382, in which he states the principles of the law as I should desire
to state them, and reviews the authorities in other States than his own. Whether the principle
he affirms would apply to the particular facts of that case in this country would be a question
for consideration if the case arose. It might be that the course of business, by giving
opportunities of examination to the immediate purchaser or otherwise, prevented the
relation between manufacturer and the user of the car being so close as to create a duty. But
the American decision would undoubtedly lead to a decision in favour of the pursuer in the
present case.

My Lords, if your Lordships accept the view that this pleading discloses a relevant cause
of action you will be affirming the proposition that by Scots and English law alike a
manufacturer of products, which he sells in such a form as to show that he intends them to
reach the ultimate consumer in the form in which they left him with no reasonable possibility
of intermediate examination, and with the knowledge that the absence of reasonable care in
the preparation or putting up of the products will result in an injury to the consumer's life
or property, owes a duty to the consumer to take that reasonable care.

It is a proposition which I venture to say no one in Scotland or England who was not a
lawyer would for one moment doubt. It will be an advantage to make it clear that the law in
this matter, as in most others, is in accordance with sound common sense. I think that this
appeal should be allowed.

LORD TOMLIN. [...]

LORD THANKERTON. [...]

LORD MACMILLAN. [...]

Interlocutor of the Second Division of the Court of Session in Scotland reversed and
interlocutor of the Lord Ordinary restored. Cause remitted back to the Court of Session
in Scotland to do therein as shall be just and consistent with this judgment. The
respondent to pay to the appellant the costs of the action in the Inner House and also the
costs incurred by her in respect of the appeal to this House, such last mentioned costs to
be taxed in the manner usual when the appellant sues in forma pauperis.
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