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CHAPTER ONE

Introduction:
Thinking through Africa’s Impasse

DISCUSSIONS on Africa’s present predicament revolve around two clear
tendencies: modernist and communitarian. Modernists take inspiration
from the East European uprisings of the late eighties; communitarians
decry liberal or left Eurocentrism and call for a return to the source. For
modernists, the problem is that civil society is an embryonic and mar-
ginal construct in Africa; for communitarians, it is that real flesh- and-

blood communitites that comprise Africa are marginalized from public
life as so many “tribes.” The liberal solution is to locate politics in civil
society, and the Africanist solution is to put Africa’s age-old communi-
ties at the center of African politics. One side calls for a regime that will
champion rights, and the other stands in defense of culture. The impasse
in Africa is not only at the level of practical politics. It is also a paralysis
of perspective.

The solution to this theoretical impasse—between modernists and
communitarians, Eurocentrists and Africanists—does not lie in choosing
a side and defending an entrenched position. Because both sides to the
debate highlight different aspects of the same African dilemma, I will
suggest that the way forward lies in sublating both, through a double
move that simultaneously critiques and affirms. To arrive at a creative
synthesis transcending both positions, one needs to problematize each.

To do so, I will analyze in this book two related phenomena: how
power is orgamzed and how it tends to fragment resistance in con-
sorary Africa, By locating both the language of rights and that of
culture in their historical and institutional context, hope to underline
that part of our institutional legacy that continues to be reproduced
_through the dialectic of state reform and popular resistance. The core

¢ legacy, I will suggest, was forged through the colonial experience.

RS S

_colonial discourse, the problem of stabilizing alien rule was politely
ferred to as “the native question.” It was a dilemma that confronted
ery colonial power and a riddle that preoccupied the best of its minds.
herefore it should not be surprising that when a person of the stature
”Gcneral Jan_Smuts, with an international renown rare for a South
can prime mlmstm was invited to deliver the prestigious Rhodes
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Memorial Lectures at Oxford in 1929, the native question formed the

core of his deliberation.

The African, Smuts reminded his British audience, is a special human
“type” with “some wonderful characteristics,” which he went on to cel-
ebrate: “It has largely remained a child type, with a child psychology and
outlook. A child-like human can not be a bad human, for are we not in
spiritual matters bidden to be like unto little children? Perhaps as a di-
rect result of this temperament the African is the only happy human I
have come across.” Even if the racism in the language is blinding, we
should be wary of dismissing Smuts as some South African oddity.

Smuts spoke from within an honorable Western tradition. Had not
Hegel’s Philosophy of History mythologized “Africa proper” as “the land
of childhood”? Did not settlers in British colonies call every African
male, regardless of age, a “boy”—houseboy, shamba-boy, office-boy,
ton-boy, mine-boy—no different from their counterparts in Franco-
phone Africa, who used the child-familiar % when addressing Africans
of any age? “The negro,” opined the venerable Albert Schweitzer of
Gabon fame, “is a child, and with children nothing can be done without
authority.” In the colonial mind, however, Africans were no ordinary
children. They were destined to be so perpetually—in the words of
Christopher Fyfe, “Peter Pan children who can never grow up, a child
race.”?

Yet this book is not about the racial legacy of colonialism. If I tend to
deemphasize the legacy of colonial racism, it is not only because it has
been the subject of perceptive analyses by militant intellectuals like

| Frantz Fanon, but because I seck to highlight that part of the colonial
\legacy—the institutional-—which remains more or less intact. Precisely
\because deracialization has marked the limits of postcolonial reform, the
!nom‘acial legacy of colonialism needs to be brought out into the open so
/that it may be the focus of a public discussion.

The point about General Smuts is not the racism that he shared with
many of his class and race, for Smuts was not simply the unconscious
bearer of a tradition. More than just a sentry standing guard at the cut-
ting edge of that tradition, he was, if anything, its standard-bearer. A
member of the British war cabinet, a confidant of Churchill and Roose-
velt, a one-time chancellor of Cambridge University, Smuts rose to be
one of the framers of the League of Nations Charter in the post-World
War I era.? The very image of an enlightened leader, Smuts opposed
slavery and celebrated the “principles of the French Revolution which
had emancipated Europe,” but he opposed their application to Africa,
for the African, he argued, was of “a race so unique” that “nothing
could be worse for Africa than the application of a policy” that would
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«de-Africanize the African and turn him cither into a beast of the field or
into a pseudo-European.” “And yert in the past,” he lamented, “we have
tried both alternatives in our dealings with the Africans.”

First we looked upon the African as essentially inferior or sub-human, as
having no soul, and as being only fit to be aslave. . . . Then we changed to
_the opposite extreme. The African now became a man and a brother. Reli-
gion and politics combined to shape this new African policy. The principles
of the French Revolution which had emancipated Europe were applied to
Affica; liberty, equality and fraternity could turn bad Africans into good

Europeans.’®

Smuts was at pains to underline the negative consequences of a policy
formulated in ignorance, even if coated in good faith.

The political system of the natives was ruthlessly destroyed in order to in-
corporate them as equals into the white system. The African was good as a
potential Buropean; his social and political culture was bad, barbarous,.and
only deserving to be stamped out root and branch. In some of the British
possessions in Africa the native just emerged from barbarism was accepte.d
as an equal citizen with full political rights along with the whites. But his
native institutions were ruthlessly proscribed and destroyed. The principle
of equal rights was applied in its crudest form, and while it gave the native
a semblance of equality with whites, which was little good to him, it de-
stroyed the basis of his African system which was his highest good. These
are the two extreme native policies which have prevailed in the past, and the
second has been only less harmful than the first.

1f “Africa has to be redeemed” so as “to make her own contribution to
the world,” then “we shall have to proceed on different lines and evolve
a policy which will not force her institutions into an alien Euliopean
mould” but “will preserve her unity with her own past” and “build her
future progress and civilization on specifically African foundations.”
Smuts went on to champion “the new policy” in bold: “The British Em-
pire does not stand for the assimilation of its peoples into a common
type, it does not stand for standardization, but for the fullest freest de-

velopment of its peoples along their own specific lines.”

The “fullest freest development of [its] peoples” as opposed to their
 assimilation “into a common type” required, Smuts argued, “institu-
tional segregation.” Smuts contrasted “institutional segregation” with _
territorial segregation” then in practice in South Africa. The problem
ith “territorial segregation,” in a nutshell, was that it was based on a
olicy of institutional homogenization. Natives may be territorially sep-
ted from whites, but native institutions were slowly but surely giving




6 CHAPTER 1 ‘ INTRODUCTION 7
way to an alien institutional mold. As the economy became industrial- The Broederbond, however, disagreed. To this brotherhood of Bf)er
ized, it gave rise to “the colour problem,” at the root of which were supremacists, to stabilize the system of racial domination was a question
“urbanized or detribalized natives.” Smuts’s point was not that racial of life and death, a matter in which it could never be too late. What
segregation (“territorial scgregation”) should be done away with. Smuts termed institutional segregation the Broederbond called apart-
Rather it was that it should be made part of a broader “institutional seg- heid. The context in which apartheid came to be implementfid mad; fgr
regation” and thereby set on a secure footing: “Institutional segregation its particularly harsh features, for to rule natives through their own insti-
carries with it territorial segregation.” The way to preserve native insti- cutions, one first had to push natives back into the conﬁges of native
tutions while meeting the labor demands of a growing economy was institutions. In the context of a semi-industrialized and highly urban-

through the institution of migrant labor, for “so long as the native fam-
ily home is not with the white man but in his own area, so long the
native organization will not be materially affected.” -

ized South Africa, this meant, on the one hand, the forced rer_noval of
those marked unproductive so they may be pushed out of whxte. areas
back into native homelands and, on the other, the forced straddling of
those deemed productive between workplace and homeland through an
ongoing cycle of annual migrations. To effect these changes rc?uucd a
degree of force and brurality that seemed to place the South African co-
lonial experience in a class of its own. . ,
But neither institutional segregation nor apartheid was a South Af:l‘l— I
can invention. If anything, both idealized a form of rule that the. Bpmsl}’ i
Colonial Office dubbed “indirect. rule” and the French “assoclation.”
Three decades before Smuts, Lord Lugard had pioneered indirect r.ule
in Uganda and Nigeria. And three decades after .Smuts, Lord Eg;ley
would “up the contrast between forms of colonial rple as turning on
a distinction between “identity” and “differentiation” in Organzing Fhe{
relationship between FEuropeans and Africans: “The doctrm; of 1dent1ty5
conceives the future social and political institutions of Africans as‘dcs—
tined to be basically similar to those of Europeans; the doctrine of.chffer—
entiation aims at the evolution of separate institutions appropriate to
African conditions and differing both in spirit and in form fro%n those of
Europeans.”® The emphasis on differentiation meant th.C forging of spe-
cifically “native” institutions through which to rule subjects, but Fhe in-
stitutions so defined and enforced were not racial as much as ethnic, not ey
“native” as much as “tribal.” Racial dualism was thereby ran¢horcd ina .
politically enforced ethnic pluralism. .
_ To emphasize their offensive and pejorative nature, I put the words
native and tribal in quotation marks. But after first use, I haye dropped
the quotation marks to avoid a cumbersome read, instead relying on the
reader’s continued vigilance and good sense. o .
“T,bi;gwb‘ggk, then, is about the regime of diff¢rcntiation (msntutxonal
egregation) as fashioned in colonial

It is only when segregation breaks down, when the whole family migrates

s

from the tribal home and out of the tribal jurisdiction to the white man’s

;

:

i

%L farm or the white man’s town, that the tribal bond is snapped, and the
traditional system falls into decay. And it is this migration of the native

family, of the females and children, to the farms and the towns which
should be prevented. As soon as this migration is permitted the process
commences which ends in the urbanized detribalized native and the dis-
appearance of the native organization. It is not white employment of native
males that works the mischief, but the abandonment of the native tribal

home by the women and children.*

Put simply, the problem with territorial segregation was that it rendered
racial domination unstable: the more the economy developed, the more
it came to depend on the “urbanized or detribalized natives.” As that
happened, the beneficiaries of rule appeared an alien minority and its
victims evidently an indigenous majority. The way to stabilize racial
domination (territorial segregation) was to ground it in a politically
enforced System of ethnic pluralism (institutional segregation), so that
everyone, victims no less than beneficiaries, may appear as minorities.
However, with migrant labor providing the day-to-day institutional link
between native and white society, native institutions—fashioned as so
many rural tribal composites—may be conserved as separate but would
function as subordinate.

At this point, however, Smuts faltered, for, he believed, it was too late
in the day to implement a policy of institutional segregation in South
Africa; urbanization had already proceeded too far. But it was not too
late for less developed colonies to the north to learn from the South
African experience: “The situation in South Africa is therefore a lesson
to all the younger British communities farther north to prevent as much
as possible the detachment of the native from his tribal connexion, and
to enforce from the very start the system of segregation with its conser-
vation of separate native institutions.”

Africa—and reformed after inde-|
pendence—and the natiire of thélresi“s_trafx‘}fée:it bred. Anchorcq histori-/
ally, it is about how Europeans ruled Africa and how Africans re-
ded to it. Drawn to the present, it is about the structure of power
the shape of resistance in contemporary Africa. Three sets of ques-
s have guided my labors. To what extent was the str‘qctu;erof power
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in contemporary Africa shaped in the colonial period rather than-born of
the anticolonial revolt? Was the notion that they introduced the rule of
law to African colonies no more than a cherished illusion of colonial
powers? Second, rather than just uniting diverse ethnic groups in a com-
mon predicament, was not racial domination actually mediated through
a variety of ethnically organized local powers? If so, is it not too simple
even if tempting to think of the anticolonial (nationalist) struggle as just
a one-sided repudiation of ethnicity rather than also a series of ethnic
revolts against so many ethnically organized and centrally reinforced
local powers—in other words, a string of ethnic civil wars? In brief, was
not ethnicity a dimension of 'Bo:gh‘ power and resistance, of both the
problem and the solution? Finally} if power reproduced itself by exag-
gerating difference and denyirig the existence of an oppressed majority,
is not the burden of protest to transcend these differences without deny-
ing them? , .

T have written this book with four objectives in mind. My first objec-
tive is to question the writing of history by analogy, a method pervasive
in contemporary Africanist studies. Thereby, I seek to establish the his-
torical legitimacy of Africa as a unit of analysis. My second objective is to

“establish that apartheid, usually considered unique to South Africa, is
actually the g611>er1:jijgifbrrn of the colonial state in Africa. As a form of rule,
apartheid is what Smuts called institutional segregation, the British
~termed indirect rule, and the French association. It is this common state
| form that I call decentralized despotism. A corollary is to bring some of
the lessons from the study of Africa to South African studies and vice
versa and thereby to question the notion of South African exceptional-
‘ism. A third objective is to underline the contradictory character of eth-
‘nicity. In disentangling its two possibilities, the emancipatory from the
lauthoritarian, my purpose is not to identify emancipatory movements
and avail them for an uncritical embgace. Rather it is to problematize
them through a critical analysis. My fb}l_&h and final objective is to show
"that although the bifurcated state created with colonialism was deracial-
'ized after independence, it was not democratized. Postindependence re-
‘gform' led to diverse outcomes. No nationalist government was content
ijto reproduce the colonial legacy uncritically. Each sought to reform the
| bifurcated state that institutionally crystallized a state-enforced separa-
ftion, of the rural from the urban and of one ethnicity from another. But
'in doing so each reproduced a part of that legacy, thereby creating its
' own variety of despotism.

These questions and objectives are very much at the root of the dis-
cussion in the chapters that follow. Before sketching in full the outlines
of my argument, however, I find it necessary to clarify my theoretical
point of departure.
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BEYOND A HISTORY BY ANALOGY

In the aftermath of the Cuban Revolution, de.pcndency the.ory cmerg'ed
as a powerful critique of various forms of unilinear e-volunomsm.. I‘t 16-1
jected both the claim that the less developed countries were traditiona

societies in need of modernization and the conviction that they were
backward precapitalist societies on the threshhold of a much—ne;dded
bourgeois revolution. Underdevelopment, argued proponents O ‘ el—
pendency, Was historically produ.ced; as a.creatxon of modern 1mpeu? -
ism, it was as modern as industrial capltahs’r’rél. Both were outcomes or a
process of “accumulation on a world s'calc. ‘ . .

Its emphasis on historical speciﬁaty nthmhstandmg, depen er};y
soon lapsed into yet another form of ahxston‘cal st.ructurahsm. Alongsx. c‘i
modernization theory and orthodox Marmsm, it came to view socia
reality through a series of binary opposites. I'f mode.rmzauon. t(kileon.stls
thought of society as modern or premodern, industrial or prein u§tr1lz.1 :
and orthodox Marxists conceptualized mpdcs of production as capita _15;
or precapitalist, dependency theorists juxtaposed de\::ilopment” let
underdevelopment. Of the bipolarity, the lead term—“modern, 'm—l
dustrial,” “capitalist,” or “development”—was accorded both. analytica
value and universal status. The other was residual. Makmg little sense
without its lead twin, it had no independent conceptu.al existence. .The
tendency was to understand these experiences as a Serics of appﬂrox%mﬁ—
tions, as replays not quite efficient, understudies that fell Sth.t of the
real perfomance. Experiences summed up by analogy were not just CO'I‘l-
sidered historical latecomers on the scene, but were also ascnbcd a pre-
destiny. Whereas the Jead term had analytical cpntcnt, the residual term
lacked both an original history and an authentic future.

In the event that a real-life performance did not correspon(‘i to tbe
prescribed trajectory, it was understood as a deviauo.n. The b1p91ar1ty
us turned on a double distinction: between experiences considered
universal and normal and those seen as residual or pathologic?l. The re-
dual or deviant case was understood not in terms of what it was, but
th reference to what it was not. «premodern” thus became “not yet
ydern,” and “precapitalism” “not yet capitalism.” But can a s.tudc.nt,
xample, be understood as not yeta teacher? Put differently, is being
ofessional teacher the true and necessary destiny of every studept?
residual term in the evolutionary enterprisc-—“prcmodem,” “prein-
al,” “precapitalist,” or «yunderdeveloped”—really summe.d up the
» of unilinear social science, that which it tended to explain away.
unilinear social science, however, involves a double maneuv/er. If it
to caricature the experience summed up as the residual term, it
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also mythologizes the experience that is the lead term. If the former is

rendered ahistorical, the latter is ascribed a suprahistorical trajectory of,

development, a necessary path whose main line of development is un-
| affected by struggles that happened along the way. There is a sense in
! which both are robbed of history.

The endeavor to restore historicity, agency, to the subject has been
the cutting edge of a variety of critiques of structuralism. But if struc-
turalism tended to straitjacket agency within iron laws of history, a
strong tendency in poststructuralism is to diminish the significance of
historical constraint in the name of salvaging agency. “The dependent
entry of African societies into the world system is not especially unique,”
argues the French Africanist Jean-Francois Bayart, “and should be seien-
tifically de-dramatised.”” On one hand, “inequality has existed through-
out time, and—it should be stressed ad nausenm—does not negate his-
toricity”; on the other hand, “deliberate recourse to the strategies of
extraversion” has been a “recurring phenomenon in the history of the
continent.” Dependency theory is thereby stood on its head as mod-
ern imperialism is—shall I say celebrated?—as the outcome of an African
initiative! Similarly, in another recent historical rewrite, slavery too is
explained away as the result of a local initiative. “The African role in the
development of the Atlantic,” promises John Thornton, “would not
simply be a secondary one, on either side of the Atlantic,” for “we must
accept” both “that African participation in the slave trade was voluntary
and under the control of African decision makers” on this side of the
Atlantic and that “the condition of slavety, by itself, did not necessarily
prevent the development of an African-oriented cultureZ on the far side
of the Atlantic.® It is one thing to argue that nothing short of death can
extinguish human initiative and creativity, but quite another to see n
every such gesture evidence of a historical initiative. “Even the inmates
of a concentration camp are able, in this sense, to live by their own cul-
tural logic,” remarks Talal Asad. “But one may be forgiven for doubting
that they are therefore ‘making their own history.’ 9

To have critiqued structuralist-inspired binary oppositions for giving
rise to walled-off sciences of the normal and the abnormal, the civilized
and the savage, is the chief merit of poststructuralism. To appreciate this
critique, however, is not quite the same as to accept the claim that in
seeking to transcend these epistemological oppositions embedded in
notions of the modern and the traditional, poststructuralism has indeed
created the basis of a healthy humanism. That claim is put forth by its
Africanist adherents; scholarship, they say, must “deexoticize” Africa
and banalize it.

The swing from the exotic to the banal (“Yes, banal Africa—exoticism
be damned!”)!? is from one extreme to another, from seeing the flow of
events in Africa as exceptional to the general flow of world history to
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seeing it as routine, as simply dissolving in that general flow, cqnﬁrming
its trend, and in the process presumably confirming the humanity of th'e
African people. In the process, African history and real%ty lose any speci-
ficity, and with it, we also lose any but an inventcd notion of Africa. But
it is only when abstracted from structural constraint that agency appears
as lacking in historical specificity. At this point, abstract universal‘lsm and
intimate particularism turn out to be two sides of the same coin: both
see in the specificity of experience nothing but its idiosyncrasy.

N

The Patvimonianl State

Whereas poststructuralists focus on the intimate and the day—.to-d.ay,
shunning metatheory and metaexperience, the mainstrcam.Afncamsts \
are shy of neither. The presumption that developments in Affica can best
be understood as mirroring an carlier history is widely shared among
North American Africanists. Before the current preoccupation with civil
society as the guarantor of democracy—a notion T will comme_nt on
later—Africanist political science was concerned mainly with two issues:
a tendency toward corruption among those within the system and to-
ward exit among those marginal to it.
The literature on corruption makes sense of its spread as a reoccur-
rence of an early European practice: “patrimonialism” or “preben-
dalism.”!! Two broad tendencies can be discerned.!? For the state-
centrists, the state has failed to penetrate society sufficiently and is
therefore hostage to it; for the society-centrists, society has failed to
hold the state accountable and is therefore prey to it. I will argue that
the former fail to see the form of power, of how the state does penetrate .
society, and the latter the form of revolt, of how society does hold the
ctate accountable, because both work through analogies and are unable
_to come to grips with a historically specific reality.
_ Although I will return to the society-centrists, the present-day cham-
ions of civil society as the guarantor of democracy, it is worth tracing
¢ contours of the state-centrist argument. Overwhelmed by societal
ressures, its institutional integrity compromised by individual or sec-
nal interest, the state has turned into a “weak Leviathan,”!® “sus-
nded above society.”* Whether plain “soft”*® or in “decline” and
ecay,?1¢ this creature may be “omnipresent” but is hardly “omnipo-
17 Then follows the theoretical conclusion: variously termed as the
ly modern authoritarian state,” the “early modern absolutist state,”
the patrimonial autocratic state,” this form of state power is likened
ancestors in seventeenth-century Europe or carly postcolonial
‘;America, often underlined as a political feature of the transition to
sm.
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What happens if you take a historical process unfolding under con-
crete conditions—in this case, of sixteenth- to cighteenth-century Eu-
rope—as a vantage point from which to make sense of subsequent social
development? The outcome is a history by analogy rather than history as

; process. Analogy seeking turns into a substitute for theory formation.

¢ The Africanist is akin to those learning a foreign language who must
translate every new word back into their mother tongue, in the process
missing precisely what is new in a new experience. From such a stand-

" point, the most intense controversies dwell on what is indeed the most
appropriate translation, the most adequate fit, the most appropriate
analogy that will capture the meaning of the phenomenon under obser-
vation. Africanist debates tend to focus on whether contemporary Afri-
can reality most closely resembles the transition to capitalism under sev-
enteenth-century European absolutism or that under other Third World
experiences,'® or whether the postcolonial state in Africa should be la-
beled Bonapartist or absolutist.!® Whatever their differences, both sides
agree that Affican reality has meaning only insofar as it can be seen
to reflect a particular stage in the development of an earlier history.
Inasmuch as it privileges the European historical experience as its touch-
stone, as the historical expression of the universal, contemporary unilin-
ear evolutionism should more concretely and appropriately be character-
ized as a Eurocentrism. The central tendency of such a methodological
orientation is to lift a phenomenon out of context and process. The re-
sult is a history by analogy.

The Uncaptured Peasantry

Whereas the literature on corruption is mainly about the state in Africa,
that on exit is about the peasantry. Two diametrically opposed perspec-
tives can be discerned here. One looks at the Afyican countryside as
nothing but an ensemble of transactions in a marketplace; the other sees
it as a collection of households enmeshed in a nonmarket milieu of kin-
based relations. For the former, the market is the defining feature of
rural life; for the latter, the intrinsic realities of village Africa have little
to do with the market. The same tendency can appear clothed in sharply
contrasting ideological garb. Thus, for example, the argument that rural
Africa is really precapitalist, with the market an external and artificial im.-
position, was first put forth by the proponents of African socialism, most
notably Julius Nyerere. Largely discredited in the mid-seventies, when
dependency theory reigned supreme, this thesis was resurrected in the
eighties by Goran Hyden,?® who echoed Nyerere—once again relying

on empirical material from Tanzania—that the “intrinsic realities” of

“Africa” have little to do with market relationships. Instead, he argued,
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they are a unique expression of a premarket “economy of affection.”
Market theories were championed by IMF theorists who claimed that
the rationality of ground-level markets was being simultaneously sup-
pressed and distorted by clientele-ridden but all-powerful states..The
argument was given academic respectability by Robert Bates’s widely
circulated study Markets and States in Africa. Whereas the latter tfin—
dency continues to enjoy the status of an official truth in policy—makmg
circles, the former survives as a marginal but fashionable preoccupation

in academia. .
My interest is in the method that guides these contending perspec-

tives. With market theorists, the method is transparent. They presume
the market to exist, as an ahistorical and universal construct: markets are
not created, but freed; African countries are market societies, like those
in Burope, period. Goran Hyden, however, claims to be laying bare‘the
intrinsic realities of Africa. Yet he proceeds not by a historical examina-
tion of these realities but by formal analogies. Searching for the right
analogy to fit Africa, he proceeds by dismissing, one after another, thc?se
that do not fit. In the process, he establishes his main conclusion: Africa
is mot like Europe, where the peasantry was “captured” through wage
labor; nor is it like Asia or Latin America, where it was “c.apturcd”
through tenancy arrangements. But this search stops at showing what
does nor exist. “It is the argument of this book,” writes Hyden, “that
Africa is the only continent where the peasants have not been caprured
by other social classes.”?! In hot pursuit of the right historical analogy—
the point will become clear later—Hyden misses precisely the relations
through which the “free” peasantry is “captured” and reproduced.

In this book, I seek neither to set the African experience apart as ex-
_ceptional and exotic nor to absorb it in a broad corpus of theory as rou-
_ tine and banal. For both, it seems to me, are different ways of dismissing
_it. In contrast, I try to underline the specificity of the African experience,
or at least of a slice of it. This is an argument not against comparative
study but against those who would dehistoricize phenomena by lifting
them from context, whether in the name of an abstract universalism or
of an intimate particularism, only to make sense of them by analogy. In
trast, my endeavor is to establish the historical legitimacy of Africa as

nit of analysis.

Civil Sociesy

trent Africanist discourse on civil society resembles an earlier dis-
on socialism. It is more programmatic than analytical, more ideo-
han historical. Central to it are two claims: civil society exists as
rmed construct in Africa as in Europe, and the driving force of
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democratization ¢,
the state.”* To CO‘\}\("ywherc is the contention between civil society and
ysis, for these Conpf\ to grips with these claims requires a historical anal-
The noti.o.n of }inons are arrived at through analogy seeking.
ropean uprisings .l society came to prominence with the Eastern Eu-
a paradigmatic Shil‘l 'he late 1980s. These events were taken as signaling
tive, from a stratey * from a state-centered to a society-centered perspec-
to one of an unar” of armed struggle that seeks to capture state power
ower. In the late \'ed civil struggle that seeks to create a self-limiting
ated through Aﬁ‘.\\_‘)8053 the theme of a society-state struggle reverber-
rismatic lens thr‘);l‘list circles in North America and became the new
rica. Even though "&h which to gauge the significance of events in Af-
had occurred in S “¢ shift from armed struggle to popular civil protest
ban strikes of 1973 (V'th Africa a decade earlier, in the course of the Dur-
who tended to €y 'nd the Soweto uprising of 1976, the same observers
xg/gg;cralized the iny Yprionalize the significance of these events eagerly
For the core th brt of later events in Eastern Europe!
construct, the fe\li“stﬁjgcna‘issﬁance theory,?? civil society was a historical
power in the state ' of an all-embracing process of differentiation: of
autonomous lc:,ggl_ \"d division of labor in the economy, giving rise to an
~that the Hegelian Dhere to govern civil life. It is no exaggeration to say
springboard of nl;‘f‘{gign of civil society is both the summation and the

sandwiched betw, 'y currents o

_ 1 of Western thought on the subject.’*
society was for H \'the patriarchal family and the universal state, civil
gess. On one han %] the historical product of a two-dimensional pro-
weight of extra-¢c’ the spread of Eb}}n}{;’)a&’y‘}é&{{cns diminished the
omy—and broad]y “Yomic coercion, and in doing so, it freed the econ-
hand, the centrali, Nociety—from the sphere of politics. On the other
went alongside th{\lf_io’n\ of means of violence within the modern state

rect recourse t0 Vig Settlement of differences within society without di-
ceased to be a di pce. With an end to extra-economic coercion, force

N . . . .
among free and 4, ct arbiter in day-to-day life. Contractual relations
civil law. Bounde,' C i ~
v - (| '©nomous individuals were henceforth regulated by
citizens. The ”11‘7(\ \l)y law, the modern state recognized the rights of

It is in this sF:nse |, law meant that law-governed behavior was the rule.
As a meeting &, Nt civil society was understood as civilized society.

COMPIISES TWO rel, "ind of contradictory interests, civil society in Hegel
tve; the first in 1) “d moments, the first explosive, the second integra-

These two momey  arena of the market, the second of public opinion

CFPUOHS of civil ﬁ(,\\\\\ resurface in Marx and Gramsci as two different con-
tions embedded iy “iety. For Marx ¢ivil society is the ensemble of rela-

bourgeoisie. For \I,l,e. market; the agency that defines its character is the

Habermas) the dig\;\ramgci“ (as for Polanyi, Talcott Parsons, and late

trentiation that underlies civil society is triple and
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not double: between the state, the economy, and society. The realm of
civil society is fot the market but public opinion and culture. Its agents
are intellectuals, who figure predominantly in the establishment of hege-
miony. Its hallmarks are voluntary association and free publicity, the
basis of an autonomous organizational and expressive life. Although au-
tonomous of the state, this life cannot be independent of i, for the guar-
antor of the autonomy of civil society can be none other than the state;
or, to put matters differently, although its guarantor may be a specific
constellation of social forces organized in and through civil society, they
can do so only by ensuring a form of the state and a corresponding-legal
regime to undergird the autonomy of civil society.

The Gramscian notion of civil society as public opinion and culture
has been formulated simultaneously as analytical construct and pro-
grammatic agenda in Jiirgen Habermas’s work on the public sphere.”®
Ha@ accents both structural processes and strategic initiatives in
—explaining the historical formation of civil society. In the context of a
structural change “embedded in the transformation of state and econ-
omy,” the strategic initiatives of an embryonic bourgeois_class shaped
«an associational life” along voluntary and democratic principles.?® At
first, this “public sphere” was largely apolitical, revolving “around liter-
ary and art criticism.” The French Revolution, however, “triggered a
movement” leading to its “politicization,” thereby underlining its dem-

ocratic significance.
Critics of Habermas have tried to disentangle the analytical from the

programmatic strands in his argument by relocating this movement in
its historical context. Thus, argues Geoff Eley, the “public sphere” was
fom the very outset “an arena of contested meanings,” both in that
«different and opposing publics maneuvered for space” within it and in
_ the sense that “certain ‘publics’ (women, subordinate nationalities, pop-
ular classes like the urban poor, the working class, and the peasantry)
nay have been excluded altogether” from it. This process of exclusion
as simultaneously one of “harnessing . . . public life to the interests of
one particular group.”*
The exclusion that defined the specificity of civil society under colo-
| rule was that of race. Yet it is not possible to understand the nature
olonial power simply by focusing on the partial and exclusionary
racter of civil society. It requires, rather, coming to grips with the
ific nature of power through which the population of subjects ¢

civil society was actually r

- excluded from—the arena o

TN

g ty . This is why the focus in;
ok is on how the subject population was incorporated into—
of colonial power. The accent is on. .

i
R
t

ration, not marginalization. By emphasizing this not as an exclu-
as another form of power, I intend to argue that no reform of"
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contemporary civil society institutions_can. by itself unravel this decen-
. tralized despotism, To do so will require nothing less than dismantling

" that form of power.

THE BIFURCATED STATE

The colonial state was in every instance a historical formation. Yet its
structure everywhere came to share certain fundamental features. 1 will
argue that this was so because everywhere the organization and reorga-
nization of the colonial state was a response to a central and overriding
dilemma: the native question. Biicfly put, how can a tiny and o1
minority rule over an indigenous majority? To this question, there were
two broad answers: direct and indirect rule.

Direct rule was Eﬁﬂfaf)ﬁé’“émﬁﬁﬁérr‘é556ii§é to the problem of adminis-
tering colonies. There would be a single legal order, defined by the “civ-
ilized” laws of Europe. No “native” institutions would be recognized.
Although “natives” would have to conform to European laws, only
those “civilized” would have access to European rights. Civil society, in
this sense, was presumed to be civilized society, from whose ranks the
uncivilized were excluded. The ideologues of a civilized native policy
rationalized segregation as less a racial tk/l,a_n,...a\ gpltural affair. Lord
Milner, the colonial secretary, argued that s\”gg'rﬂqgggghjzvas “desirable no
less in the interests of social comfort and converience than in those of

health and sanitation.” Citing Milner, Lugard concurred:

On the one hand the policy does not impose any restriction on one race
which is not applicable to the other. A European is as strictly prohibited
from living in the native reservation, as a native is from living in the Euro-
pean quarter. On the other hand, since this feeling exists, it should in my
opinion be made abundantly clear that what is aimed at is a segregation of
<Social standards, and not a segregation of races. The Indian or the African
““““““““““ standard of civilization and desires to
partake in such immunity from infection as segregation may convey, should
be as free and welcome to live in the civilized reservation as the European,
provided, of course, that he does not bring with him a concourse of fol-
lowers. The native peasant often shares his hut with his goat, or sheep, or
fowls. He loves to drum and dance at night, which deprives the European
of sleep. He is skeptical of mosquito theories. “God made the mosquito
larvae,” said a Moslem delegation to me, “for God’s sake let the larvae
live.” For these people, sanitary rules are necessary but hateful. They have
no desire to abolish segregation.”®
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Citizenship would be a privilege of the civilized; the uncivilized would
be subject to an all-round tutelage. They may have a modicum of civil
rights, but not political rights, for a propertied franchise separated the
civilized from the uncivilized. The resulting vision was summed up in
Cecil Rhodes’s famous phrase, “Equal rights for all civilized men.”
Colonies were territories of European settlement. In contrast, the ter-

itorics of Enfopean domination=but HOF of settlement—were known
as profectorates. In the context of a settler capitalism, the social pre-
requisite of direct rule was a rather drastic affair. It involved a compre-
hensive sway of market institutions: the appropriation of land, the de-
struction of communal autonomy, and the defeat and dispersal of tribal
populations. In practice, direct rule meant the reintegration and domi-
nation of natives in the institutional context of semiservile and semicapi-
ralist agrarian relations. For the vast majority of natives, that is, for those
uncivilized who were exclided from the rights of citizenship, direct rule
o ifed an unmedisted—centralized—desporism.
" In contrast, indirect rule came to be the mode of domination over a
“free?. p_ggsaxltr'y. Here, land remained a communal—“customary”—
possession. The market was restricted to the products of labor, only
marginally incorporating land or labor itself. Peasant communities were
reproduced within the context of a spatal and institutional autonomy.
The tribal leadership was cither selectively reconstituted as the hierarchy
of the local state or freshly imposed where none had existed, as in “state-
less societies.” Here political inequality went alongside civil inequality.
Both were grounded in a legal dualism. Alongside received law was im-
_ plemented a customary law that regulated nonmarket relations, in land,
_in personal (family), and in community affairs. For the subject popu-
‘ lation of natives, indirect rule signified a mediated—decen lized—
o e i
Even historically, the division berween direct and indirect rule never
incided neatly with the one between settler and nonsettler colonics.
. agrarian settlér capital did prefer direct rule premised on “frecing”
while bonding labor, but indirect rule could not be linked to any
ific fraction of capital. It came to mark the inclination of several frac-
of the bourgeoisie: mining, finance, and commerce. The main fea-
of direct and indirect rule, and the contrast between them, are best
ed by the South African ex Direct rule

f control attempted over Tnatives in the €ighteenth and carly nine-
centuries. It is a form of control best exemplificd by the Cape
nce The basic features of indirect rule, however, emerged
e experience of Natal in the second half of the nineteenth

he distinction is also captured”in the contrast between the
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experience of the nineteenth-century coastal enclaves (colonies) of
Lagos, Freetown, and Dakar and the twentieth-century inland protec-
torates acquired in the course of the Scramble. The Cape-Natal divide
over how to handle the native question was resolved in favor of the Natal
model. Key to that resolution was the emergence of the Cape as the
largest single reserve for migrant labor in South Africa, for the domi-
nance of mining over agrarian capital in late-nineteenth-century South
Africa—and elsewhere—posed afresh the question of the reproduction
of autonomous peasant communities that would regularly supply male,
adult, and single migrant labor to the mines. '

i Debated as alternative modes of controlling natives in the-early colo-

w nial period, direct and indirect rule actually evolved into com lemen-

/' tary ways_of native control. Direct rule was the form of urban _civil

power, It was about the exclusion of natives from civil freedoms guaran-

teed to citizens in civil society. Indirect rule, however, signified a rural

tribal authority. It was about incorporating natives into a state-enforced
customary order. Reformulated, direct and indirect rule are better

understood as variants of despotism: the former centralized, the latter
decentralized. As they learned from experience—of both the ongoing

resistance of the colonized and of earlier and parallel colonial encoun-
ters—colonial powers generalized decentralized despotism as their.prin-
cipal answer to the native question.

authority. To grasp the relationship between the two, civil power an

customary power, and between the language each employcd—rights

and custom, freedom and tradition—we need to consider them sep

rately while keeping in mind that each signified one face of the same

bifurcated state.

Actunlly Existing Civil Society

The rationale of civil power was that it was the source of civil law th
framed civil rights in civil society. I have already suggested that thi
idealization—also shared by contemporary Africanist discourse on ¢t

“The African colonial experjence came to be crystallized in the nature
of the state forged through that encounter. Organized differently in
rural areas from urban ones, that state was ]anus—faced,rbifurcgted. It
contained a duality: two forms of power under a single hegemonic au-
thority. Urban power spoke the language of civil society and civil rights,
rural power of community and culture. Civil power claimed to protect
rights, customary power pledged to enforce tradition. The former was
organized on the principle of differentiation to check the concentration
of power, the latter around the principle of fusion to ensure 2 anitary
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society—reminds one of an earlier discourse on socialism. More pro-
grammatic than analytical, more ideological than historical, its claims
call for a historical analysis. Thus the need—as I have already sug-
gested—for an analysis of actually existing civil society 50 as to under-
stand it in its actual formation, rather than as a promised agenda for
change.

To grasp major shifts in the history of the relationship between civil
society and the state, one needs to move away from the assumption of a
single generalizable moment and identify different and even contradic-
tory moments in that historical flow. Only through a historicaily an-
chored query is it possible to problematize the notion of civil society,
thereby to approach it analytically rather than programatically.
The history of civil society in colonial Africa is laced with racis

is, as it Wwere, its original sin, for civil society was first and fore
society of the colons. Also, it was primarily a creation of the colonial
state. The rights of free association and free publicity, and eventually of
political representation, were the rights of citizens under direct rule, not

of subjects indirectly ruled by a Customarily organized tribal authority.

third group: urban-based natives, mainly middle- and working-class per-
sons; who were exempt from the lash of customary law but not from
modern, racially discriminatory civil legislation. Neither subject to cus-
tom nor exalted as rights-bearing citizens, they languished in a juridical
limbo.
In the main, however, the colonial state was a double-sided affair. Its
one side, the state that governed a racially defined citizenry, was
bounded by the rule of law and an associated regime of rights. Its other
side, the state that ruled over subjects, was a regime of extra-economic
oercion and administratively driven justice. No wonder that the strug-
le of subjects was both against customary authorities in the local state
and against racial barriers in civil society. The latter was particularly
cute in the settler colonies, where it often took the form of an armed
truggle, but it was not confined to settler colonies. Its best-known
oretician was Frantz Fanon. This then was the first historical moment
the development of civil society: the colonial stﬁg as the |
icty of the colons.- ) o
second moment in that development saw a marked shift in the
n between civil society and the state. This was the moment of the
lonial struggle, for the anticolonial struggle was at the same time
gle of embryonic middle and. working classes, the native strata in
for entry into civil society. That entry, ﬂlatﬂeggpg_gggggf civil so-

s the result of an antistate struggle. Its consequence was the

Thus, whereas civil society was racialized, Native Authority was tribal- "
ized. Between the rights-bearing colons and the subject peasantry was a ‘

&

the protector of

g L fe
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creation of an indigenous civil society. A process set into motion with

the postwar colonial reform, this development was of limited signifi-
cance. It could not be otherwise, for any significant progress in the crea-
tion of an indigenous civil society required a change in the form of
the state. It required a deracialized state.

> Independence, the birth of a deracialized state, was the context of the

7 ) third moment in this history. Independence tended to. deracialize the
state but not civil society. Instead, historically accumulated privilege,

usually racial, was embedded and defended in civil society. Wherever the
struggle to deracialize civil society reached meaningful proportions, the
independent state played a central role. In this context, the state—civil
society antagonism diminished as the arena of tensions shifted to within
civil society.
A The key policy instrument in that struggle was what is today called
afﬁrmatl\;eacnon and what was then called Africanization. The politics
of Africanization was sirpmgiggp“gggs}.y}};}ifyi{\lfigndrfiagfh?nt\i11g. Tts first
, moment involved the dismantling of racjalB} inherited privilege. The ef-
' “fect was to unify the victims of colonial racism. Not so the second mo-
ment, which turned around the question of redistribution and divided

-7
“" that same majority along lines. that reflected the actual process of redis-
wribution: regional, religious, ethnic, and at times just familial. The ten-
dency of the literature on corruption in postindependence Africa has
been to detach the two moments and thereby to isolate and decontextu-
Alize the moment of redistribution (corruption) from that of expropria-
tion (redress) through ahistorical analogicsuthéf describe it as the politics
of patrimonialism, prebendalism, and so on. The effect has been to cari-
cature the practices under investigation and to make them unintelligible.
;, ,‘ Put back in the context of an urban civil society encircled by a country-
i side under the sway of so many customary powers—thus subject to the

| twin pressures of deracialization and retribalization—patrimonialism, as
| we will see, was in fact a form of politics tharrestored an u

i

1 their leadership.

- There is also a second contextualized lesson one needs to draw from

that period. The other side of the politics of affirmative action was the
struggle of the beneficiaries of the colonial order—mainly colons in the

settler colonies and immigrant minorities (from India and Lebanon) in

nonsettler colonies—to defend racial privilege. This defense, too, took
a historically specific form, for with the deracialization of the sta
the language of that defense could fio-longer be racial. Racial privile
not only receded into civil society, but defended itself in the language 0

civil rights, of individual rights and institutional autonomy. To victl

“conrse on rights and the one on justice, with the language of rights ap-

| an urban-rural link
lin the context of a bifurcated state, albeit in- 2 top-down fashion that
Il facilitated the quest of bourgeois fractions to strengthen and reproduce

................-.......-----------7 A
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of racism the vocabulary of rights rang hollow, a lullaby for perpetuating
racial privilege. Their demands were formulated in the language of na-
tioga,l_iﬁ,_mmand social justice. The result was a breach between the dis-,

!
pearing as a fig leaf over privilege and power appearing as the gnarantorf
of social justice and redress. g
| This is the context of the fourth moment in the history of actually

existing civil society. This is the moment of the collapse of an embryonic

indigenous civil society, of trade unions and autonomous civil organiza-

tions, and its absorption into political society. It is the moment of the

marriage ‘between technicism and nationalism, of the proliferation of
state nationalism in a context where the claims of the state—both devel-

opmentalist and equalizing—had a powerful resonance, particularly for

the fast-expanding educated strata. It is the time when civil society—

based social movements became demobilized and political movements

statized.”’ '

To understand the limits of deracialization of civil society, one needs

to grasp the smiﬁﬂgf}l}gl@ﬁ@lMS,t.a_tggvhich was organized not as a
racial power denying rights to urbanized subjects, but as an ecthnic
power ! enforcing custom O ribespeople. The point of reform of such a

\.——-/ - - 4 oy TR
power could not be \deraaahzanan; it could be only detribalization. But

so long as the reform perspective was limited to deracialization, it
looked as though nothing much.. had.changed.in the rural sphere,
_whereas qy@ry_thing seemed to have changed in the urban areas. We will
see that wherever there was a failure to democratize the local state,!
postindependence generations had to pay a heavy price: the Tnreformed
Native Authority came to contaminate civil sodety, so that the more,
ivil society was deracialized, the more it took on a tribalized form. '
~True, the deracialization of the central state was 4 Necessary step to- |
ward its democratization, but the two could not be equated. To appreci-

ate what democratization would have entailed in the African context, we
d to grasp the specificity of tribal power in the countryside.

Customary Authovity

olonialism brought a wealth of experience to its African pursuit.
ime the Scramble for Africa took place, the turn from a civilizing
1o axl”a’w-and-order administration, from progress to power, was
In the quest to hold the line, Britain was the “first to marshal
ian possibilities.in native_culture. In the process, it defined a
f the customary from which there was no escape. Key to this was
tion Qf}land, as a customary. possession, for in nonsettler Africa,
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. were heavily skewed in favor of state-appointed customary authorities. It
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Native Authorities in the local state, not in civil power at the center. Yet
<= must not forget that customary local authority was reinforced and
backed up. by central civil power. Colonial despotism was highly de-
centralized.

The seat of customary power in the rural arcas was the local state: the
district in British colonies, the cercle in French colonies. The functionary

the Africa administered through Native Authorities, the general rule was
that land could not be a private possession, of cither landlords or peas-
ants. It was defined as a customary communal holding, to which every
peasant houschold had a customary access, defined by state-appointed
customary authorities. As we will see, thg_c_g‘c‘a_t‘igr}ﬂgfmaul‘qllﬂ—gggnrgcing
world of the customary had three notable consequences.

First, more than any other colonial subject, the African was container-
ized, not as a native, but as a ribesperson. Ever olony had two legal
systems: one modern, the other customary. Customary law was defined
in the plural, as the law of the tribe, and not in the singular, as a law for
all natives. Thus, there was not one customary law for all natives, but
roughly as many sets of customary laws as there were said to be tribes.
The genius of British rule in Africa—we will hear one of its semiofficial
historians claim—was in secking to civilize Africans as communities, not
as individuals. More than anywhere else, there was in the African colo-
nial experience a one-sided opposition between the individual and the
group, civil society and community, rights and tradition.

Second, in the late-nineteenth-century African context, there were
several traditions, not just one. The tradition that colonial powers privi-
leged as the customary was the one with the Jeast historical depth, that
of nineteenth-century conquest states. But this monarchical, authoritar-
ian, and patriarchal notion of the customary, we will see, most accurately
mirrored colonial practices. In this sense, it was an ideological construct.

Unlike civil law, customary law was an admin

of the local state apparatus was everywhere called the chief. One should
not be misled by the nomenclature into thinking of this as a holdover
from the precolonial era. Not only did the chief have the right to pass
rules (bylaws) governing persons under his domain, he also executed all
Jaws and was the administrator in “his” area, in which he settled all dis-
putes. The authority of the chief thus fused in a single person all mo-
ments of power: judicial, legislative, executive, and administrative. This
authority was like a clenched fist, necessary because the chief stood at
the. intersection of the market economy and the nonmarket one. The
administrative justice and the administrative coercion that were the sum
and substance of his authority lay behind a regime of extra-economic
coercion, a regime that breathed life into a whole range of compulsions: =
forced labor, forced crops, forced sales, forced contributions, and forced

removals.

ETHNICITY AND THE ANTICOLONIAL REVOLT

for those who enforced custom were in a position to define it in the 1
place. Custom, in other words, was state ordained and stat enforced. 1
wishto be understood clearly. T am not arguing for a- \spiracy theory
whereby custom was always defined “from above,” always “invented” or
“constructed” by those in power. The customary was more often than.

not the site of struggle. Custom was often the outcome of a contest be

To understand the nature of struggle and of agency, one needs to un-

derstand the nature of power. The latter has something to do with the

ature of exploitation but is not reducible to it. I started writing this

yook with a focus on differentiated agrarian systems on the continent.

rom the perspective that has come to be known as political economy,

carned that the nature of political power becomes intelligible when

in the context of concrete accumulation processes and the struggles

ed by these.*® From this point of view, the starting point of analysis

_to be the labor question.

began to question the completeness of this proposition when I came
ealize that the form of the state that had evolved over the colonial
d was not specific to any particular agrarian system. Its specificity
rather, political; more than anything else, the form of the state was
by the African colonial experience. More than the labor ques-
t was the native question that illuminated this experience. My
s not to set up a false opposition between the two, but I do main-
political analysis cannot extrapolate the nature of power from
s of political economy. More than the labor question, the or-
n and reorganization of power turned on the imperitive of

tween various forces, not just those in power Or its on-the-scene agents

My point, though, is about the institutional context in which this con
test took place: the terms of the contest, its institutional framework,

was, as we will see, a game in which the dice were loaded.

It should not be surprising that custom came to be the language 0
force, masking the uncustomary power of Native Authorities. The thir
notable consequence of an all-embracing customary power was that th
Aftican colonial experience was marked by force to an un 1l degree
Where land was defined as a customary possession, the market could b
only a partial construct. Beyond the market, there was only one way O
driving land and labor out of the world of the customary: force; Th

day-to-day c

folenc, of the colonial system was embedded in customar
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maintaining political order. This is why to understand the form of the
state forged under colonialism one had to place at the center of analysis
the riddle that was the native question.

The form of rule shaped the form of revolt against it. Indirect rule at
once reinforced ethnically bound institutions of control and led to their
explosion from within. Ethnicity (tribalism) thus came to be simultane-
ously the form of colonial control over natives and the form of revolt
against it. It defined the parameters of both the Native Authority in
charge of the local state apparatus and of resistance to it.

Everywhere, the local apparatus of the colonial state was organized
cither on an ethnic or o a religious basis. At the same time, one finds it
difficult to recall a single major peasant uprising over the colonial period
that has not been either ethnic or religious in inspiration. Peasant insur-
rectionists organized around what they claimed was an untainted, un-
compromised, and genuine custom, against a state-enforced and cor-
rupted version of the customary. This is so for a simple but basic reason:
the anticolonial struggle was first and foremost a struggle against the

“hierarchy of the local state, the tribally organized Native Authority,

which enforced the colonial order as customary. This is why every-

where—although the cadres of the nationalist movement were recruited

mainly from urban areas—the movement gained depth the more it was
anchored in the peasant struggle against Native Authorities.

Yet tribalism as revolt became the source of a profound dilemma be-
cause local populations were usually multiethnic and at times multireli-
gious. Ethnicity, and at times religion, was reproduced as a problem in-

side every peasant movement. This is why it is not enough simply to
separate tribal power organized from above from tribal revolt waged

from below so that we may denounce the former and embrace the latter.

The revolt from below needs to be problemized, for it carries the seeds

of its own fragmentation and possible self-destruction.
I have already suggested that the fragmentation is not just ethnic;

Rather, the interethnic divide is.an effect of a larger split, also politically
enforced, between town and country. Neither was this double divide,

urban-rural and interethnic, fortuitous. My claim is that every move:

ment against decentralized despotism bore the institutional imprint of
that mode of rule. Every movement of resistance was shaped by the very
structure of power against which it rebelled. How it came to understand
this historical fact, and the capacity it marshaled to transcend it, set the

tone and course of the movement. I will make this point through
analysis of two types of resistance: the rural in Uganda and the urban |
South Africa.

We are now in a position to answer the question, What w Id dem
ratization have entailed in the African-context-It would have entaile

INTRODUCTION 25

the deracialization of civil power and the detribalization of customary
§'starting points of an_overall democratization that would tran-

ower, a
Ecend the legacy of a bifurcated power. A consistent démocratization
would have rcqﬁimfé&AdVirémantling and reorganizing the local state, the
array of Native Authorities organized around the principle of fusion of
ower, fortified by an administratively driven customary justice and
nourished through extra-economic coercion.

In addition to setting the pace in tapping authoritarian possibilities in
culture and in giving culture an authoritarian bent, Britain led the way
in fashioning a theory that claimed its particular form of colonial domi-
nation to be marked by an enlightened and permissive recognition of
native culture. Although its capacity to dominate grew through a disper-
gal of its own power, the colonial state claimed this process to be no
more than a deference to local tradition and custom. To grasp the con-
tradiction in this claim, I have suggested, needs the analysis of the insti-
futions within which official custom was forged and reproduced. The

,,,,,,,, itutional legacy of colonial rule, I argue, may lie in
the inherited impediments to democratization.

VARIETIES OF DESPOTISM
AS POSTINDEPENDENCE REFORM

Clearly, the form of the state that emerged through postindependence
reform was not the same in every instance. There was a variation. If we
start with the language that power employed to describe itself, we can
dentify two distinct constellations: the conservative and the radical. In
the case of theé conser “African states, the hierarchy of the local state
apparatus, from chicfs to headmen, continued after independence. In
= radical African states, though, there scemed to be a marked change.
ome instances, a constellation of tribally defined customary laws was
scarded as a single customary Jaw transcending tribal boundaries was
d. The result, however, was to develop a uniform, countrywide
tomary law, applicable to all peasants regardless of ethnic affiliation,
ctioning alongsid am w for urban dwellers. A version of the
ated state, forged through the colonfal encounter, remained.
as the conservative regimes reproduced the decentralized despo-
that was the form of the colonial state in Africa, the radical regimes
o reform it. The outcome, however, was not to dismantle des-
through a democratic reform; rather it was to reorganize decen-
power so as to unify the “nation” through a reform that tended
lization. The antidote to a decentralized despotism turned out
centralized despotism. In the back-and-forth movement between
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a decentralized and centralized despotism, each regime claimed to be

reforming the negative features. of its-predecessor. This, we will see, is
best illustrated by the seesaw movement between civilian and military
regimes in Nigeria.

The continuity between the form of the colonial state and the power
fashioned through radical reform was underlined by the despotic nature
of power. For inasmuch as radical regimes shared with colonial powers

the conviction to effect a revolution from above, they ended_up intensi-
fying the adlmmstratwely@1ven nature of justice, customary or modern.
If anything, the radical experience built on the legacy of fused power
enforcing administrative imperatives through extra- economic coer-
cion—except that, this time, it was done in the name not of enforcing

custom but of making dcvelopment and waging revolution. Even if

_there was a change in the dtle of functionaries, from chiefs to cadres,
- there was 11ttle change in the nature of power. If anything, the fist of

colonial power that Was the local state was tightened and strengthened.

Even if it did not employ the language of custom and enforce it through
a tribal authority, the more it centralized coercive authority in the name ¢
of development or. 1evolut10n “the more it ‘enforced and deepened the |

gulf between town and country. If the decentralized conservative variant
of despousm tended to bridge the urban-rural divide through a clien-
telism whose effect was to exacerbate ethnic divisions, its centralized
radical variant tended to do the opposite: de-emphasizing the customary
and ethnic difference between rural areas while deepening the chasm be-
tween town and country in the pursuit of an administratively driven de-
velopment. The bifurcated state that was created with colonialism was
deracialized, but it was not democratized. If the two-pronged division
that the colomal state enforced on the colonized—between town and
country, and between ethnicities—was its dual legacy at independence,
each of the two versions of the postcolonial state tended to soften one
part of the legacy while exacerbating the other. The limits of the con-
servative states were obvious: they removed the sting of racism from
colonially fashioned stronghold but kept in place the Native Author
ties, which enforced the division between ethnicities. The radical states
went a step further, joining deracialization to detribalization. But th
deracialized and detribalized power they organized put-a premium. 0
adTministrative decision-making. In the name of detribalization, th
tightened central control over local authorities. Claiming to herald de
sure on the peasantry. In the process, they inflamed the division betw
town and country. If the prototype subject in the conservative st
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ply the rural peasant. In the process, both experiences reproduced one ;
part of the dual legacy of the bifurcated state and created their own dis- !
tinctive version of despotism.

SOUTH AFRICAN EXCEPTIONALISM

The bittersweet fruit of African independence also defines one possible
furure for postapartheid South Africa. Part of my argument is that apart-
held usually considered the exceptional feature in the South African
experience, is actually its one aspect that is uniquely African. As a form
of the state, apartheid is neither self-evidently ob}ccuonable nor self-
evidently identifiable. Usually understood as institutionalized racial
domination, apartheid was actually an attempt to soften racial antago-
nism by mediating and thereby refracting the impact of racial domina-
tion through a range of Native Authorities. Not surprisingly, the dis-
course of apartheid—in both General Smuts, who anticipated it, and the
Broederbond, which engineered it—idealized the practice of indirect
rule in British colonies to the north. As a form of rule, apartheid—like.
the indirect rule colonial state—fractured the ranks of the ruled along a
le d1v1dc ethnic on the one hand, rural-urban on the other.

The notion of South African exccpuonahsm is a current so strong in
South African studies that it can be said to have taken on the character
of a prejudice. I am painfully aware of the arduous labor of generations
_ of researchers that has gone into the making of South African studies:
_someone new to that field must tread gingerly and modestly. Yet we all
ow of the proverbial child who combines audacity with the privilege
seeing things anew; perhaps this child’s only strength is to take notice
/hen the emperor has no clothes on. My claim, simply put, is that South
Africa has been an African country with specific differences.

¢ South Afiican literature that has a bearing on the question of the
comprises three related currents. The first is a body of writings
ly economistic. It focuses on the rural-urban interface and the di-
significance of the countryside as a source of livelihood for its
oitants. Irs accent is on the mode of exploitation, not of rule. With
on an irreversible process of proletarianization, it sees rural areas
y shrinking in the face of a unilinear trend. Because it treats rural
s largely residual, it is unable fully to explain apartheid as a form
state. It is only from an economistic perspective—one that high-
c%s of industrialization and proletarianization one-sidedly—that
1can exceptionalism makes sense. Conversely, the same excep-
masks the colonial nature of the South African experience.
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The point is worth claborating. It is only from a perspective that fo-
cuses single-mindedly on the labor question that the South African ex-
perience appears exceptional. For the labor question does illuminate
that which sets South Africa apart more or less in 2 category of its
owin: semi-industrialization, semi—proleterianization, semi-urbanization,
capped by a strong civil society. This is why it takes a shift of fogm
from the labor question to the native question to underline that which
is African and unexceptional in the South African experience. That com-
monality, I argue, lies not in the political economy but in the form of the
state: the bifurcated state. Forged in response to the ever present di-
lemma of how to secure political order, the bifurcated state was like a
spidery beast that sought to pin its prey to the ground, using a minimurp
of force—judicious, some would say—to keep in check its most dynamic
tendencies. The more dynamic and assertive these tendencies, as they
inevitably were in a semi-industrial setting like South Africa, the greater
the force it unleashed to keep them in check. Thus the bifurcated state
tried to keep apart forcibly that which socioeconomic processes tended
to bring together freely: the urban and the rural, one ethnicity and
another.

There is a second body of scholarship,
chicf'svhip\g_nd,mgglv ad inistration. It is a specialized and ghettoized lit-
erature on a particula - rrational form or on local government, whose

findings and insight are seldom integrated into a comprehensive analysis

of the state. And then, finally, there is a corpus of general political writ-

ings that is wholistic but lacks in depth and explanatory power. This is
the literature on “internal colonialism,” “colonialism of a special type”
and “settler colonialism.” No longer in vogue in academia, this kind of
increasingly moralistic: it is preoccupied
with the search for a colonizer, not the mode of colonial control. With
a groWihg emphasis on non-racialism in the mainstream of popular
struggle in South Africa, it appears embarrassing at best and divisive
form of the state, this
triple legacy is simultaneously a failure to realize that the bifurcated state
be tinged with a racial ideology. Should that analyti-
cal failure be translated into a political one, it will leave open the possi-
bility for such a form of control and containment to survive the current

writing has tended to become

at worst. As a failure to analyze apartheid as a

does not have to

transition.

The specificity of the. South Aftican experience lies in the strength of
both. white and black. This is in spite of the artificial
~Jeurbanization attempted by the apartheid regime. The sheer numerical
presence in South Africa sets it apart from settler,
minorities elsewhere in colonial Africa. Black urbanization, however, has

=t

its civil society:.

weight of white settler

which is on the question of
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been a direct by-product of industrialization, first following the discov-
ery of gold and diamonds at the end of the nineteenth century, then
during the decades of rapid secondary industrialization under Boer “na-
tionalist” rule. One testimony to the strength of black civil society was
the urban uprising that built wave upon wave following Soweto 1976
and that was at the basis of the shift in the paradigm of resistance from
armed to popular struggle. The strength of urban forces and civil soci-
ety—bascd movements in South Africa meant that unlike in most African
countries, the center of gravity. of popular struggle was in the townships
and not against Native Authorities in the countryside. The depth’ of re-
sistance in South Aftica was rooted in urban-based worker.-and-student
resistances not in the peasant revolt in the countryside. Whereas in most
African countries the formation of an indigenous civil society was mainly
a postindependence affair, following the deracialization of the state, in
South Africa it is both cause and consequence of that_deracialization.
Yet civil society-based movements in apartheid South Africa mirror the
key weakness of similar prodemocracy movements to the north: shaped
by the bifurcated nature of the state, they lack an agenda for democratiz-
ing customary power gelled in indirect rule authorities and thereby a
perspective for consistent democratization.

The contemporary outcome in South Africa reflects both features,
those generically African and those specifically South African. The situa-
tion leading to the nonracial elections of 1994 is a confluence of five
historical developments. The first is the shift to apartheid rule in the late
1940s. Most analysts have seen this as an exception to the “wind of
change” then blowing across the continent, a wind that in its wake
brought state independence to nonsettler colonies. In retrospect,
though, apartheid—the upgrading of indirect rule authority in rural
areas to an autonomous status combined with police control over “na-
ve” movement between the rural and the urban, an attempt to convert
2 racial into an ethnic contradiction—was the National Party’s attempt
borrow a leaf from the history of colonial rule to the north of the
popo. What gave apartheid its particularly cruel twist was its attempt
tificially to deurbanize a growing urban African population. This re-
red the introduction of administratively driven justice and fused
ver in’ African townships; the experience can be summarized in two
s, forced removals, which must chill a black South African spine
today.

Second, forced removals notwithstanding, the processes of urbaniza-
and proletarianization continued. The repression that administra-
driven justice and fused power made possible—particularly in the
de of peace” that followed the Sharpeville massacre of 1960—

|
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created a climate of great investor confidence. As rates of capital accu- creation. The argument was also reinforced—regularly—from the
mulation leaped ahead of previous levels, so did rates of African proletar- northern side of the border, both by those who hold the gun and by
 those who wield the pen. This is why the creation of a truly African
studies, a study of Africa whose starting point is the commonality of the
African experience, seems imperative at this historical moment. To do
so0, however, requires that we proceed from a recognition of our shared
legacy which is honest enough not to deny our differences.
If the reader should wonder why I have devoted so much space to
South African material, I need to point out that the South African ex-
perience plays a key analytical and explanatory role in the argument
I will put forth. It is precisely because the South African historical expe-
rience is so different that it dramatically underlines what is common

e

ianization and urbanization.

Third, the decade of peace ended with the Durban strikes of 1973
and the Soweto uprising of 1976. For the next decade, South Africa was
in the throes of a protracted and popular urban uprising. The paradigm
of resistance shifted from an exile-based armed struggle to an internal
popular struggle.

Fourth, the original and main social base of independent unionism
that followed the Durban strikes of 1973 was migrant labor. The trajec-
tory of migrant-labor politics illuminates the broad contours of the poli-
tics of resistance in apartheid South Africa. From being the spearhead of
rural struggles against newly upgraded Native Authorities in the 1950s,
migrant labor provided the main energy that propelled forward the in-
dependent trade union movement in the decade following the Durban
strikes. But by the close of the next decade, hostel-based migrants had
become marginal to the township-based revolt. As tensions between
these two sectors of the urban African population exploded into antago-
nism in the Reef violence of 1990-91, hostels were exposed as the soft
underbelly of both unions and township civics. Seen in the 1950s as
urban-based militants spearheading a rural struggle—an explosion of
the urban in the rural—by 1990 migrants appeared to many an urban
militant as tradition-bound country bumpkins bent on damming the
waters of urban township resistance: the rural in the urban.

If my objective in looking at the South African experience were simply
to bring to it some of the lessons from African studies, the result would
be a one-sided endeavor. If it is not to turn into a self-serving exercise,
the objective must be—and indeed is—also to bring some of the
strengths of South African studies to the study of Africa. For if the prob:
lem of South African studies is that it has been exceptionalized, that o
African studies is that it was originally exoticized and is now banalized.
But unlike African studies, which continues to be mainly a turnkey im-
port, South African studies has been more of a homegrown import sub-
stitute. In sharp contrast to the rustic and close-to-the-ground character
of South African studies, African studies have tended to take on
character of a speculative vocation indulged in by many a stargazing ac
demic perched in distant ivory towers.

This lesson was driven home to me with the forceful impact of a dr
matic and personal realization in the early 1990s, when it became pos
ble for an African academic to visit South Africa. At close quarte
apartheid no longer seemed a self-evident exception to the African col
nial experience. As the scales came off, I realized that the notion
South African exceptionalism could not be an exclusively South Afric

setting notwithstanding, apartheid needs to be understood as a form of :

to contain a growing urban-based revolt, first by repackaging the native
population under the immediate grip of a constellation of autonomous
Native Authorities so as to fragment it, and then by policing its move-
ment between country and town so as to freeze the division between

Africa is that much stronger and more tenacious than any to the north
that it illustrates dramatically the limitations of an exclusively civil soci-
 cty-based perspective as an anchor for a democratic movement: the
_ urban uprising that unfolded in the wake of Durban 1973 and Soweto
1976 lacked a perspective from which to understand and transcend
interethnic and the urban-rural tensions that would mark its way

inally, the seesaw struggle between state repression and the urban
prising had reached a stalemate by the mid-1980s. It was as if the
ers of the protracted uprising had been checked and frustrated by the
Is of indirect rule Native Authorities. The uprising remained a pre-
nantly urban affair. At the same time, the international situation
changing fast with glasnost coming to the Soviet Union and the
war thawing. In this context the South African government tried to
a lost initiative through several dramatic reforms. The first was
86 removal of influx control and the abolition of pass laws,
y reversing the legacy of forced removils. It was as if the gov-
nt, by throwing open the floodgates of urban entry to rural mi-
hoped they would flock to townships and put out the fires of
evolt. ‘And so they flocked: by 1993, according to most esti-
thﬁ_ shanty population encircling many townships was at around
llion, nearly a fifth of the total population. Many were migrants

in the African colonial expericnce. Its brutality in a semi-industrialized -

the state, the result of a reform in the mode of rule which attempted

k

the two. Conversely, it is precisely because black civil society in South -
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The second initiative came in 1990 with the release of political pris-
oners and the unbanning of exile-based organizations. The government
had identified a force highly credible in the urban uprising but not
born of it and sought to work out the terms of an alliance with it. That
force was the African National Congress (ANC) in exile. Those terms
were worked out in the course of a four-year negotiation process, called
the Convention for a Democratic South Africa (CODESA). The result-
ing constitutional consensus ensured the National Party substantial
powers in the state for at least five years after the non-racial elections
of 1994. Many critiques of the transition have focused on this blemish,
but the real import of this transition to nonracial rule may turn out to be
the fact that it will leave intact the structures of indirect rule. Sooner
rather than later, it will liquidate racism in the state. With free move-
" ment between rown and country, but with Native Authorities in charge
of an ethnically governed rural population, it will reproduce one legacy
of apartheid—in a nonracial form. If that happens, this deracialization
without democratization will have been a uniquely African outcome!

SCOPE AND ORGANIZATION

This book is divided into two parts. The;firs¢ focuses on the structure of

the state. Following this introduction is a chapter that reconstructs the
moment of the late-nineteenth-century scramble as a confluence of two
interrelated developments. The first was the end of slavery, both in the
Western hemisphere and on the African continent. This shift of histori-

cal proportions both underlined the practical need for a new regime of

compulsions and cleared the ground for it. The second contributory fac-
tor was the set of lessons that late colonialism drew from its Asian expe:

rience. The historical context illuminates what was distinctive about the

nature of colonial power in Africa.
The political history of indirect rule, from its genesis in equatorial Af

rica to its completion in South Africa, is traced in chapter 3. I' should
that I do not claim to have written a book
The point of
As a mode of rule, decentralized

perhaps clarify at this point
that is encyclopedic and panoramic in its empirical reach.
the examples I narrate is illustrative.
despotism was perfected in equatorial Africa, the real focus of the lat
nineteenth-century scramble. Only later did its scope extend north and
south, parts of the continent colonized carlier. The examples I use fro
the colonial period are clustered around the period of incubation of i
direct rule in equatorial Africa, with an extended discussion of Sou
Africa, which is usually presumed to be an exception to the African exp
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rience and which I contend was the last to implement a version of decen-
tralized despotism.

As its pioneers, the British theorized the colonial state as less a territo-
rial construct than a cultural one. The duality between civil and custom-
ary power was best described in legal.ideology, the subject of chapter 4.
Legal dualism juxtaposed received (modern) law with customary law.
But customary law was formulated not as a 'si"r'lgl‘e set of native laws but
as so many sets of tribal laws. Conversely, colonial authorities defined a
tribe or an ethnic group as a group with its own distinctive law. Referred
to as custom, this law was usually unwritten. Its source, however, was
the Native Authority, those in charge of managing the local state appara-
tus. Often installed by the colonizing power and always sanctioned by it,
this Native Authority was presented as the traditional tribal authority.
Where the source of the law was the very authority that administered the
law, there could be no rule—boupd authority. In such an ia;rfangemént,
there could be no rule of law. ’ '

This first part of the book closes with a chapter (5) on the relation
basic to decentralized despotism, that between the free peasant and the’
Native Authority. Through an illustrative exploration of extra-economic
coercion, chapter 5 sums up the distinctive feature of the economy of
indirect rule. Together, chapters 3, 4, and 5 sum up the institutional
triad through which this decentralized mode of rule operated: a fusion
6£ power, an administratively driven notion /{Qfﬂggstoniazilaxi}; and a

:
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nge of extra-economic compulsions. Each chapter also closes with
discussion of the variety and the overall limit of postindependence
_reform.

: The second part of the book explores the changing shape of opposi-
jonal movements as they grow out of the womb of the bifurcated state.
focus on two paradigm cases to illuminate the rural and urban contexts
fresistance: Uganda and South Africa. Within the context of exploring
fferent ways of bridging the urban-rural divide, my objective is two-
d: first, to counterpose the earlier discussion of authoritarian possibil-
s in culture (customary law) to a discussion of emancipatory possi-
ties in ethnicity; second, to problematize ethnicity as resistance,
cisely because it occurs in multiethnic contexts.

he Ugandan material forms the bulk of case studies in chapter 6 on
-based movements in equatorial Africa. My primary accent is on
ements that seek to reform customary power in rural areas, so as to
out both their creative moments and their limitations. The South
n material in chapter 7 focuses on urban-based movements, orga-
the first time as trade unions and the second time as political par-
hrough a combination of secondary source material and primary
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interviews, mainly in some of the «yiolent” hostels in ]ohannesburg,
Soweto, and Durban, I explore the dialectics of migrant politics (the
yural in the urban) through ‘he turning points of the 1970s and the eatly
1990s in the overall context of the politics of South Africa.
~ The conclusion (chapter 8)isa ceflection on how oppositional move-
ments and postindependencc states have tried to come toO cerms with the
censions that the structure of power tends to reproduce in the social
anatomy. My point is that key to 2 reform of the bifurcated state and to
any theoretical analysis that would lead to such a reform must be an
endeavor to link the urban and the rural—and thereby a series of related
binary Opposites such as rights and custom, representation and partici-
pation, centralization and decentralization, civil society and commu-

nity—in ways that have yet tO be done.

Part One

THE STRUCTURE OF POWER
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wielded by TANU cell leaders “ex-

ceed[ed] gready the instructons received from Dar-es-Salaam, local
government officials and TANU leaders.” The cell leaders not only “set-
tle cases,” but also “imp0s¢ fines and charge fees for arbitration.” People

£ their own cell Jeader” may turn to 2

«dissatisfied with the judgement O
«court of appeal,” only to find that the court is the same cell Jeader

“alone, or in combination.” As brought out in hearings to the recent
Commission of Inquiry o Land, these village-level officials even used to
detain peasants for up to forty-eight hours. Like the agent of the Native
Authority, the party cadre too came O exercise a fused power.

If the Achilles” heel of the Tanzanian reform was that it elevated the
single party above society, as its unaccountable representative, the same
cannot be said—at least not formally—of the Mozambican reform,
which began in the second year after independe11ce.1°3 Here the aboli-
tion of chiefship was coupled with the direct election of representatives
to People’s Assemblies in Jocalities or subdistricts. By 1980, more than
thirteen hundred clected assemblies had been formed in administrative
localities and communal villages over the whole country. The limits of
the reform became clear as it moved beyond the village level. All elec-
ions beyond the village were curned into an indirect affair. If the
Mozambican reform expanded popular participation, it simultaneously
limited representation to a narrow Village—deﬁncd limit. Indirect elec

tions went hand 1n le: fused power.

hand with a key feature of indirect I
From the top down, the party head was also the head of government in
the locality and the president O

f the corresponding people’s assembly.

The party had «a key role in the selection of candidates to any organ.”

Fusion of power was the principle around which the party-state was
constructed.

{ As custodians of a [nilitant nationalism that had successfully bridged

lonialism hitherto 1t most serious

L
. the urban-rural divide and posed co
litical gains of
However, this attempt o re

| ichallenge, radical leaders tried to institutionalize the po

i the nationalist struggle into a single party.
~[form the bifurcated state from above did not succeed. Lacking in demo-
'f cratic content, it carried forward the colonial tradition of fused power
/| and administrative justice. We will later sce how, fa

! resistance to 2 top-down development progr
degenerated into extra-economic coercion. As that happened, the

of gravity of the radical party-stat
l The bitter fruit of a failed attempt to

" turned out to be 2 centralized despotism.

found!? that the powers actually

|
H

ced with a peasant
am, persuasion and politics
center

e shifted from the party to the state.
transform decentralized despotism

CHAPTER FOUR

Customary Law: The Theory of
Decentralized Despotism

COLONIALISM claim i ivilizati
et borrow a pegir ;oe b;rmg civilization to a continent where it saw
“nasty, brutish, and short.” Cf)'n.l.a context not entirely unrelated—as
SN - ivilization here meant the rule of law. Th
o o ;za;lqnhwqe SuppO.SCd to be the colonial céurtsC
settled nor simply as testimoelt er just as 51Fes where disputes would b(*:
were to shine as beacons of i’l\}f, o CffCFt{\{e imperial control; rather, the
claim made than it lay in Shr:;tseral; gglhzation. ert no sooner wa’s thi}sf
controlling mult wer was forced to fin
der was o i o; ths%(iifisiin tffﬁ gFO}llld. The history of that morilV;ijrseg—f
sion to a law-and-order aielﬁpéCUWf and practice, from a civilizing mis-
The judicial system thainzél\l/?lt\l;zgo'n‘ h
similarity. Though . in the colonies bore a rem
At one end VVCI‘% t;cj r?cfilrl?ay fdlff'er’ it was everywhere a biPOhlj ri(f?:ilf
- rance to which native ; (C)i chiefs and headmen, courts of the ﬁrs‘é
pensed justice accordin s had ready and easy access, courts that dis-
zrchy ! ﬁlzo ni:j;gg;?;é rllaw. zi‘j the other end was a hier-
isputes involvi i an Mot courts design
e Staffevcl{nl;g nVsln.namvfes,. The intermediate categorygcgiszsétsglvff
nies and COmmanZ{ersngi OF f‘ic1als, called commissioners in British colg—
chiefs’ courts and who VV(élre;leﬁc}~1 ol who listened to appeals from
the native population. In thi Cb'alged with the general administration of
pensed to natives by C'hiefs 1Sd ipolar ?Cl-lcme, customary justice was dis-
justice to nonnatives b wh%i1 commissioners, black and white; modern
The dualism in lcgalythe; 'C L
t? ough related, forms of polv\}/,eyatshicziliy ﬁ dlescription of two distinct,
the locall X : : rally located mode
state was yci\?irlg?; lzeg Naive A-uth_ority' The hallmark of :;CStathar%d
w through which it governed citizens in civil T(;)cig;

j - .
€ just i( ation f p r 1 () g 1()! citizen
T‘i .
O (-)V.Ve was 11 tl)C langl.lag Of Il htS, itl

. ] B g - tced by 1V11 1 cre at thC Sam tlme Sald {o i

taran C aw w - < constitute a
h.lnim.llg. A P :r.' Ihe 1(.ey\ .( la_lm ‘was that thlS f()rm ()f P()VV €r was Sle

galllst thlS dCSCl 1})[1()[1 was thC lcality : thC 1Cgim fr.
. €O lgllls was

limited an :
and partial. Citi
. . zen status wi
ambit of civi i as not conferred T
il so . ed on all w h
ciety. The primary exclusion was based on racelthm e
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In contrast to this civil power was the Native Authority. It governed
on the basis of ethnic identity. The Native Authority was a tribal author-
ity that dispensed customary law to those living within the tcrritory of
the tribe. As such, there was not a single customary law for all natives,
but roughly as many sets of customary laws as there were said to b@ dis-
tinct tribes. Customary law was not about guaranteeing rights; it was
about enforcing custom. Its point was not to limit power, but to f;nable
it. The justification of power was that it was a custodian of custom in the
wider context of an alien domination.

Against this description was the reality: customary law co_nsolidatc?d
the noncustomary power of chiefs in the colonial administratlop. It did
so in two ways that marked a breach from the precolonial period. For
the first time, the reach of the Native Authority and the customary le}W
it dispensed came to be all-embracing. Previously autonomous soqal
domains like the household, age sets, and gender associations—to cite
three important instances—now fell within the scope of chiefly power.
At the same time—and this is the second breach with the precolonial
period—any challenge to chiefly power would now have to reckon with
a wider systemic response. The Native Authority was backed up by ‘thc
armed might of the modern state at the center. We will later see that just
as civil society in the colonial context came to be racialized, so the Na-
tive Authority came to be tribalized. To the racially defined native as the
other in civil society corresponded the ethnically defined stranger in the
Native Authority. .

In this chapter, I will be concerned with three issues. The first is the
domain of the customary. Who were the natives who were supposed to
live by custom? What were the courts through which custom came to
be enforced? And what were the sources of this customary law? My
second objective is to understand the process by which the customary
came to be defined, particularly so in a context marked by a rapid shift
in both the perspective of colonial powers and the situation of different
groups among the colonized. Confronted first by the need to create
order and then to enforce development among conquered populations,
the ruling concern with law rapidly gave way to a preoccupation with
locating and boosting those who would enforce the law. At the‘sa.rne
time, this late-nineteenth-century transition from slavery to colonialism
turned out to be a period of radical dislocation for different strata
among the colonized. Instead of a traditional consensus about custom,
it signified a time of rapid change and much contest over the customary.
Yet colonial powers presumed an implicit and unchanging consensus
over the customary. Who then really came to define custom and how?
Third, given this divided legacy, of laws modern and customary, what
was the promise and the limit of the legal reform effected in the post-
colonial period?
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THE DOMAIN OF THE CUSTOMARY

What did customary mean? And who were the natives to which this jus-
tice was to apply? The answers to both questions are indeed revealing,
for legal pluralism in this instance was more an expression of power rela-
tions in a colonial society than a recognition and tolerance of any multi-
‘cultural diversity. Colonial pluralism was basically dual: on one side was
a patchwork of customs and practices considered customary, their single
shared feature being some association with the colonized; on the other
side was the modern, the imported law of the colonizer. In countries
like Nigeria, where external influence was not limited to European pow-
ers but included Islamic sources, the law sought to remove all ambi-
guity: section 2 of the Native Courts Law of colonial Nigeria provided
that “native law and custom includes Moslem law.”!

Conversely, native was used not to mean a person whose life had his-
torically been governed by the customary law in question, but as a blan-
ket racial category. It is instructive to look at how the courts in Nigeria
defined the term native. At first glance, there seems to be a range of
definitions: according to the Western High Court Law, a native was sim-
ply a Nigerian; the Northern High Court Law distinguished between
natives and nonnatives and remained silent thereafter; the Eastern High
Court Law revealingly defined a native as a “person of African descent.”?
But all ambiguity was removed in section 3 of the Interpretations Act,
which applied to the federation and northern Nigeria; according to this
act, the statutory definition of the term na#ive included “a native of Ni-
geria” and a “native foreigner.” Further, a “native foreigner” was de-
fined as “any person (not being a native of Nigeria) whose parents are
members of a tribe or tribes indigenous to some part of Africa and the
descendants of such persons, and shall include any person one of whose
parents was a member of such tribe.”® The point was no doubt to cast
the net wide enough to catch within its fold every person with any trace
of African ancestry. The objective was to arrive at a racial definition, not
a cultural one. Similar racially governed formulations were found in
other colonies. In Lesotho, section 2 of the General Law Proclamation
spoke of customary law as “African law” to be “administered” to all “Af-
ricans.”* Following a survey of the operations of Swazi customary courts
according to the terms of section 3 of the Swazi Courts Act 80 of 1950,
Khumalo concludes that these courts have civil jurisdiction over all
“Swazis,” meaning “a member of the indigenous population of Africa
who is a Swazi citizen attached to a chief appointed under section 4 of
the Administration Act 79 of 1950.”° Pointedly excluded are all Swazi
citizens of non-African descent. In Botswana the law simply defines the
jurisdiction of customary courts as covering all “tribesmen”!6
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4l catchall. The native and the tibes-

Yet customary law was not a racl
man were not the same. Natives were disaggregated ‘ato different tribes.

Each tribe had its own customary law, which the leadership of the tribe
had the power to enforce. The notion of the ethnically defined custom-
ary was both deeper and more differentiated than the racially defined
native: 1t grounded racial exclusion in a cultural inclusion. The natives
denied civil freedoms on racial grounds were ¢hereby sorted into differ-
ent identities and incorporated into the domain of so many ethnically

defined Native Authorities.

The domain of customary law w
being the lower courts. «Native customary law, in
British judge in a West African casc, «js more or less in the same position
as foreign law and it must be established by an expert before courts
other than the native courts.”” Who, then, had the authority to establish
this “matter of fact” rather than “matter of law”? What were deemed to
be the authoritative sources of customary law?

On this question, there was no clear agreement and often an amusing
confusion. In both British- and French-controlled territories, superior
court judges, whether European Ot African, “often sat with African as-
sessors who informed them what was the customary law in qucs.tion.”8
That, however, still begs the question: who would qualify to be an asses-
sor? Opinions varied. To Goldin and Gelfand, authors of African Law
and Custom 1% Rhbodesin, for example, the answer was obvious: “The
African knows his Jaws, not as a result of study, but by virtue of being
and living as an African.”® Yet the matter was hardly as simple and
straightforward. As Governor Camerorn confided to a visitor tO Tangan-
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tives. Required to administer English common
statutes of general application in
1 January 1900, these too Were no nonsense courts
that neither admitted Jawyers nor were required to follow strict English
Jegal procedure. To the nonnatives basking under the tropical sun in 2
nonsettler colony, they offered an English version of African customary

he jewel in this thorny crown, was the supreme

law. The pride of place, t
court of northern Nigeria, set up under a third statute. As befits a crown
jewel, it was required to follow strict legality and strict technicality, com-

plete with the right of legal representation for all parties involved, but its
writ was limited to io and Zun-

only the two cantonment areas of Lokoj
geru. The crux of t 99 percent of the judi-
cial work in the protectorate i

he matter was that more than
was carried out beyond its purview, 1n
courts run by nonlegal administrators, whether native or European.

In French colonies, t00, there were twWo parallel court systems, One
French, the other native.}7 French courts were presided over by French
magistrates, who judged according to French law, and were used in all
cases involving a French citizen. Cases iavolving only subjects Were the
preserve of native courts. Under the era of direct administration, how-
ever, chiefs gradually were deprived of judicial powers, which were
transferred to European administrators: a 1903 decree limited police
chiefs to a fine of 15 francs and five days in prison; another
decree from 1912 limited their competence only to matters of concilia-
tion; and yet another decree from 1924 conferred the chair of the court
of first instance to 2 European official, usually 2 clerk. The native court
of the second instance was presided over by none other than the cercle
commander, this all-powerful administrator-judge, or his deputy or any
other European official designated by the governor. Although custom-
ary law continued to be dispensed in these courts, it was given legal rec-
ognition only by the court of appeal at Dakar, the supreme court of
French West Africa, in a 1934 decree. The court recognized the African
village as a legal entity with customary rights and the village chief as the

defender of those rights.!® In the Tralian colony of Somalia, state recog-
nition of the customary came much earlier: roya

| decree no. 695 of 1911
stipulated that Ttalians be governed by Italian law and Somalis by cus-
romary law."?
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trol, and its removal could go far towards making Ndebele resurgence
impossible.”?®

It is not that Victorian notions of right and wrong played no part in
setting practical limits to customary law. They did, in matters such as
slavery, mutilation, polygamy, and bride-price; but they were subordi-
nate to political considerations, and for that reason, they were always
negotiable. French colonial authorities made a distinction between the
end of the slave trade and that of slavery. The former was adhered to
more or less strictly, but not the latter. After all, as we will see, the end
of slavery was followed by the “rosy dawn” of compulsions. The abhor-
rence of mutilation—and this too we will see—did not stop any colonial
power from resorting to corporal punishment as an integral part of cus-
tomary law. The Boer and the British authorities in South Africa who
righteously denounced polygamy as female slavery and bride-price as
“purchase in women” had no qualms about legislating a customary code
that treated women as perpetual minors subject to a patriarchal chief-
dominated authority. We are, after all, talking of an era when English
common law gave husbands controlling power over wives and the state
and judicial authorities extraordinarily severe powers over those catego-
rized as vagrant, idle, or disorderly.

Some colonial administrators, like Robert Delavignette in French
West Africa, thought an arrangement that coupled customary law with
a repugnancy test was riddled with contradictions. “What are these prin-
ciples” of civilization to which “native law” must not run counter, he
asked, “if not those of the Code?”? In other words, if the repugnancy
test were consistently applied—so ran the logic of Delavignette’s argu-
ment—the code would sooner or later have to govern all relations,
whether native or nonnative. But one thing should be clear. The repug-
nancy test was never construed as requiring that the law in the colonies,
common or customary, be consistent with the principles of English law
or the Code Napoléon. Such a requirement would have sounded the
death knell of administrative justice. The point of the repugnancy test
was to reinforce colonial power, not to question it. One study of court
cases in colonial Nigeria concludes: “It is clear that the courts decide
whether a particular rule is to be rejected for repugnancy largely in an a4
hoc manner.”30

;
§

Conflict over the Customary

If in practice the repugnancy clause was a way of enforcing the exigen-
cies of colonial power, does it mean that—within those limits—substan-
tive customary law was really decided by the colonized, was really the
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reflection of a traditional consensus that preceded the imposition of co-
lonialism, and continued through it as the result of some kind of benign
neglect? This could not have been, if only for one reason: the dawn of
colonialism was a time of great social upheaval through most of the con-
tinent. Its most dramatic manifestation was the rise of conquest states in
the nineteenth century. Their defeat liquidated the political power that
had stabilized conquest-based claims. The end of slavery eroded or
made uncertain an entire range of claims on the services of subordinates,
from formal slavery to slave marriages. The onset of migrant labor pro-
vided young men with ways of earning cash and thus with an alternative
to “service-marriage,” an institution through which elders who con-
trolled access to wives could claim a range of services from young men
as prospective suitors. Instead of a consensual traditional notion of cus-
tom, the colonial era really began in the midst of conflicting and even
contrary claims about the customary.

The content of customary law is difficult to understand outside this
context of conflicting claims, many reflecting tensions hardly customary.
These tensions were grounded in two intersecting realities: on the one
hand, while an old regime of force (legal slavery) was eroding, a new
one (colonial compulsions) was just as surely taking its place; on the
other hand, while nineteenth-century commodity markets in slaves and
artisanal products were fast shrinking, new colonial markets in wage
labor and export crops were expanding just as quickly. Both those with
and without claims in the old order sought to establish claims in the
new one. The onset of colonial rule combined with new conditions—
increased mobility and increased stratification—to generate new and
contradictory claims. Not surprisingly, every claim presented itself as
customary, and there could be no neutral arbiter. The substantive cus-
tomary law was neither a kind of historical and cultural residue carried
like excess baggage by groups resistant to “modernization” nor a pure
colonial “invention” or “fabrication,” arbitrarily manufactured without
regard to any historical backdrop and contemporary realities. Instead it
was reproduced through an ongoing series of confrontations between
claimants with a shared history but not always the same notions of it.
And yet—and this is the important point—the presumption that there
was a single and undisputed notion of the customary, unchanging and
implicit, one that people knew as they did their mother tongue, meant
that those without access to the Native Authority had neither the same
opportunity nor political resources to press home their point of view. In
the absence of a recognition that conflicting views of the customary
existed, even the question that they be represented could not arise.

To get a sense of how deep-seated was the conflict over the custom-
ary, we need to grasp how radical were the dislocations that marked the
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onset of colonial rule. At least three sets of tension-producing develop-
ments interlocked and made for a single overarching process. The
source of this triple dislocation lay in broad political, economic, and so-
cial changes: the process of state formation, the development of mar-
kets, and far-reaching changes in gender and generational relations. The
impact of colonial rule in each instance was nothing less than dramatic.

We have seen that nowhere in nineteenth-century Africa had the terri-
tory-based claims of the state singularly triumphed over kin-based claims
of lineages. Everywhere, and not just in the nonstate societies, kin
groups contested with and balanced the claims of state authority. The
onset of colonial rule tipped the balance decisively in favor of state au-
thority. This was particularly evident in kin-based societies, where every
person had depended on kith and kin to protect life and property—for
there was no other authority to turn to before colonial rule created
one. It was also true, however, where hierarchical authority (chiefship)
had preceded colonialism, for the consolidation of colonial power went
alongside setting up a parallel court structure that would not only recog-
nize individual rights, but also do so with a sweep so exclusive as to
include even the domestic realm. In her study of the Kilimanjaro region
in Tanzania, Sally Falk Moore argues that customary disputes brought
to the chief’s court in the colonial period “were probably decided in
pre-colonial times at home, that is, in the social fields in which they
arose.”®! Whereas the practice in the precolonial period was for chiefs
“simply [to] announce the decisions of the [age-grade] assembly,” the
colonial chief “presided over” the assembly and “made the decisions,”
in the process phasing out the role of age sets. With the onward flow of
colonial rule, the tendency was for chiefly power to become consoli-
dated, if only for one reason. The operation of the chief’s court “was
permeated by the knowledge that the colonial government could be
relied on to supply excessive force behind chiefly authority”: the chief
“could turn any recalcitrant over to the colonial authorities by falsely
accusing him of breaking the rules of the colonial government,” or he
could “manipulate those rules to deprive individuals of opportunities to
work for cash by executive fiat.”

If native courts provided an alternative authority to that of the kin
group, the cash economy also made it possible for some to escape obli-
gations to one’s kin. The beneficiaries of the new legal order came from
diverse social strata. At one end were new and relatively prosperous
peasants whose springboards were offices in the local state and opportu-
nities in expanding market agriculture and whose vision often coincided
with a more individualized notion of rights. At the other end the ex-
panding money economy and market-based relations often generated a
rising spirit of independence among those women and (junior) men
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e of a preferred—-usuauy a .bettell‘-Off" each had its own reasons. Missionaries were appalled at the instit)utivoe;1 olf
he husband's Dot i group,“ o sider also .“the typlcal circum- polygamy and k?ride—price. Settlers, too, were convinced that polygamy
stances of the migrant Jabourer who remitted his earnings hor’r:.c ltO aﬂowe.d the native male to live in sloth and idleness and was at the root
sances of the e D e them in the purchase of C%ttif. -’dt 1@} of their labor pr(?Lblglns. An astute writer in the Natal Witness of 1863
resulting conflict as to whether the cattlle “bel'opged t?’ the in fwx 1}2— POIde fun at thC' alliance between the missionary and the labor-needing
resuling conl e e o 10 “heir matrilineages” Was 0 ;en le a clo onist, to alleylatc the sqfferings of the native woman,” and suggested
whose carnings SUET o ot of .the.yogmgef man alon&l sr C[zast that lf)o.th were mtcrestc;d in the abolition of a custom “which materially
o e ed new rights, old 111.st1tut_10ﬂs (chiefs) IZICVVIY cost 1nterh eres with t”hcsz object for which they have respectively left their
recognized them, in the process emerging trinmphant over ot ’é:f. il o mcz;ﬁcr country.”® .
<o pized them, i 0 n grou?s) more or less bypasse 1 ir b is alliance, however, did not last long. Once again, as law sought to
arly tradon e v Mortin Chano.ck concl gdes in his nd establish order and the central state looked for allies to consolidate its
Com o Taw, custom, 2nd soci al‘ ord(?r 1.n.C010_I1131 Malawi Cain hold over local spaces, Perceptions changed. By giving rights to sons and
7,ambia “economic individualizing and jural individuation went hand 1o women, wrote the British administrator Charles Dundas in 1915, Euro-
Zambia | | 1 . pean iiaw falls like a thunderbolF in the midst of native society”; “all
I et relations, however, did not always 41 g.rcce en’t’ and custom are cast aside, and the controllers of society are
greater individual freedom for all cgncergcd. When it ca%ne to Coﬂldlcb isabled. . The B_“USh had “loosened the ties of matrimony,” “freely
srnr vidual e den  ationships, freedom fql one could z ?rantcd divorces in favour of frivolous girls, and permitted them to run
only at the expense of another. This was often the case with th? mel\rrl_@}g rom one man to another, heedless of the bad example thereby set.”* As
only st (e cxpere s on e move and fe_m ale agricu turists they sought out the “controllers of society,” the search for good laws
o B willage o mmunitics under the grip of a chief. As migrants ap- gave way to one for cffectivc authorities. As they came to appreciate the
bound 10 illage o fen—as ) Southern Rho possibilities of cox}t.rol in the customary, their interest focused more on
lcustomaury autl}orltles than on customary law. As the substance of the
aw was subordinated to the quest for order, the claim to be bringing the

desia®—imposed
punishments for adultery and enforced paterngl contro} over mam‘a &
In migrant labor zones, women could and chc.l turn mto1 C3511.(§10g-1_ “rul » ;
i migrn labor e o koad often increased alongside rule _of law ' to Afrlga becgme handmaiden to the imperative to ground
producing peiant D sed compulsions. power effectively. With this slide into pragmatism, colonial powers were
usually content to let customary authorities define the substantive cus-
tomary law. These authorities were the officials of the local state, with
5

In spite of the tendency of colonial. texts to collapse the customary

and the tribal into 2 single noncontradictory whole, there was seldom 2 w.
some variation between settler and peasant colonies. Where customar

law was not codified, local initiative was inevitably greater. In the settle};

clinical separation of tribes or even 2 homogenous internal cultur‘c in

these times of great change and tension. The tendency was for a more or -
colgmes tbcre was great interest in codification; in the free peasant econ-
omies, this interest did not surface until after the Second World War. It

who but yesterday
led to a coalition O
advanced claims. Ta
persons and property——used t

kin group; in tme wi
the husband’s brother,
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less mixing of tribes and an internal differentiation that went alongsxdle
varied and even conflicting practices within the same tribe. Not only
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nancy clause, customary author-

‘ 1ence in S}]a 1n the ‘)5131]— y lIly falhile to P y X f 3 O OoDpserve pr]ce controls
p sU avy taxes oOr h
g SChool 1ees. ¢ b

or obtain a marriage certificate, to terrace certain lands or to keep away
from cultivating land alongside streams.®® As they were turned into an
enabling arm of the state power, the courts not only enforced authority
as such, but were often key to setting up a colonial export-import econ-
omy. The orders of agricultural inspectors and veterinary officers on the
Kilimanjaro were enforced by native courts through fines and jail sen-
tences. Take, as one instance, the case of peasants who were fined in

is in the latter that, subject to the repug

ities came to have a disproportionate i

tive law.

Chiefs as Customary Aunthorities

were the chiefs. Stripped of military power

R B RS

The customary authoritics

. lone-distance trade, chiefs fgced tht.‘, _ncw‘era | 1.947 becau‘se s e invance, the case of peasnis who were fned in
and losing control over long le of Chagga chiefs in the Kilimanjaro tive Authority.
with great anxiety. Take the exampic e Rl income e |

47 As most of their ol ‘ The case of colonial Malawi and Zambia illustrates the incredible
region of Tanganyike. IS raiding, from slave trade to ivory tradé | range of rules that gave Native Authorities criminal jurisdiction.?® These
up—from warfaxe 10 Caffer and reated new ways of earning extra in- rules did not only control “drinking and the carrying of weapons and
chiefs desperately looked 10 means; eXtra-economic and extralegal exac- freedom of movement”; they went so far as to regulate “villages’ cleanli-
come. Court fees were one o the’Combination, a4 German observer of ness and sanitation, control of infectious diseases, control of fire, road-
tions were another. Whatfl { estimated that “the chief was paid seven making, tree-felling, limitations, tax registration, reporting of deaths,
. io ‘ . - S .
the pre—WOﬂg Wakrl Icggnial government in this process.” hicf grass-burning, the killing of game and other administrative matters.”
times as much as the s elding claims were disintegrating, chicis The rules were often technical to the point of minutiae. Rules on tree
~vice-yielding claim .

Alarmed at hOV.V old -Se‘l\z toyseize the initiative under the new order. cutting, for example, “encompassed and defined such matters as the
were in a strateglc .9051510 customary every right that would enhance width of tree which could be cut and permitted distances from roads and
To do so, they clau;le asarticularly those socially weak. Central to this rivers,” and similarly with “rules on the use of streams and control of

- thers, p . he right . " . . . ..
their control over © ’ d sometimes even the rig diseases.” The more technical the specification, the more objective
: t or settlement an 10te ! _ o

was the right of movemen sinely stagnant pool of freed persons that would seem the justification and the more infallible would appear the
to claim children. In the 1?;;{6: Coilzil glimpse multiple possibilities; the authority in question.

this created over -Um'i’mclmerablc gradations, from oumgh_t cqnt1ol to The administration and the courts moved like a horse leading a cart.
old slavery, with It o way to the new clientelism, also with its multi- As administration became established, its demands were enforced under
slave marriage, was glmk?'gf Vzerﬁ pot alone in this quest. At different the threat of penal sanctions. More and more activity previously consid-

: efs ; . S . L X

ple gracEmOnS' T}jl;nce(; by different strata secking to PYOt‘?Ct1 or ga::n ered civil now became criminalized with a corresponding increase in the
times, they were : the propertied in relation to number of criminal prosecution in the courts. The number of convic-

e in relation to women, p o - R : , , .

privilege: free men in r€x 1 relation to juniors, those indigenous against tions in colonial Malawi rose from 1,665 in 1906 to 2,821 in 1911 to
ir . :
the propertyless, s'cnl(;lfs. midst 3,511 in 1918. Two-thirds of the latter were for new statutory offenses
. S 1N their - . 1 f cus- . . . .. . .
migrant stranger shaped by those in control © that had nothing to do with custom: of 8,500 convictions realized in
The fact thaF e Shik‘ll'kii bxiew pThe nyew thing about the colo- 1922, 3,855 were “for offenses against the Native Hut and Poll Tax
tomary institutions ;V a n(sVit;l gthc péivileging of a single institution— Ordinance of 1921,” 1,609 for “leaving the Protectorate without a
. . 1 : 1 . .
nial Pel,lod was, to ffn Conf’crred the power to enforce their notqull pass,” and another 705 for “offenses against the Employment of Natives
chicfShip=29 ftlsrtocrkr:iefssﬁ were assured of backup support from colonia Ordinance.” A decade later, a second category of convictions appeared
of custom as 1aw, i be—in the event they encoun- alongside those for failure to pay tax, breach of a labor contract, or in-
institutions—and dl(l;ecﬁt f(ézceéitgf;jry law thus consolidated the non- sisting on free movement. That year, 776 were convicted for offenses
tered Opposmoifrofecjlonial chiefs. Should it be surprising thak;[ tgi; against the Forest Laws, 387 for violating Township Regulations, and
customary pow d lations that were har 227 for breaches of the tobacco and cotton uprooting rules. Could
rules and regula
power came to enforlce as C;l;;?glfrom a newly expanding market econ- there be a better illustration of the law functioning as an administrative
a o . ; .
customary, SIch & tlzi(i'se njaro thus penalized as 2 violation of the cus lmperative?
s in Kilima
omy? The cour
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control had taken on the propor-

inistrative :
O e L. after another, peasants were being

tions of a stranglehold. In one colkclmy e ool B e o e
ir homes in the 10
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and grazing land, and to uproot subquality coriee S L of it was
bandry. None of this was being done by the centra e in.
};Lelisn ancnlf}(l)‘rced on the command of Native Authormles, ?\ie}fxganyika
5

strucgted by European advisers. T.ake, for example, 1C<2 2?{1; -+ (section 9)
where Native Authorities were given powers to rrclia‘ o fare of the
and rules (section 16) for “the peace, gqod order 2 T aaicultute
-ves” under the 1927 Native Authorities Ordmfn?e. . s
nk?twesw:rnto make orders covered not only the pxc?tcc?ondohuman
chd Ifgcr)assland” and “the control and eradlcatlzzczfoznimlan ir; 30 these
discases,” but also “the mcrea’fc g foq(fiicp;(r)dsrs of the governor. The
powers “Were greatly added 1 by_ L ¢ of farming practice and

regulation “related to every conceivable aspec

. o7 from “anti-erosion mea-
s rthing”: from “an
e orders “on €very
Jand use.” There were ordc
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an R : : /
couched in more or less identical terms

> led at least one analyst to con-
i i ‘nstigation of the Admin-
clude that they werc issued “invariably at the instigatiol
istration.”*? Not surprisingly,

“complaints agair}st regulati?’ns \;ferr;'f
hand-in-hand with criticisms of chiefs and tEc chlef}y;yzt;:;x:1 Vsrﬁercas
brewed as “enforced agricultural change” gathered p d‘. | Wheres
Vlroxlt ' rtf':onale was inevitably technical, the effect was .hfe lalltlo n%ar <
;ilidl ikie mask of indirect rule lay the dayfto-day routine—<cus y
violence of the colonial system.

Should it be surprising then thgt. mfoi -
mism for extending colonial administration an developing & ere s
conomy? Run by native administrators, native authority
e :

ini uropean. The
pervised by another set of administrators, only they were Europ

Native Courts Proclamation in Nigeria, for examp
without spelling out their proce
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however, were kept at bay, out of courts. The whole point of indirect
rule was “to find a chief and build a court around him.”*?

Customary law was never concerned with the problem of limiting
state power, only with enforcing it. Liberal theory emphasized the
double-sided character of law, that while it came from the state it also
restrained power. Power was said to be grounded in consent. State com-
mand was presumed to be rule bound, not arbitrary. This was the mean-
ing of the claim that civil society was framed by the rule of law. None of
these claims, however, sounded sensible where power sought to secure
order through conquest, not consent. In such a context, the triumph of
techno-administration under the guise of indirect rule through custom-
ary law was nothing but a retreat into legal administration. That retreat
was indirect rule. “The separation of judicial and administrative power,”
rationalized Lugard at one point, “would seem unnatural to the primi-
tive African since they are combined in his own rulers.” And at another
point, just a few pages later, he conceded the necessity: “In a country
recently brought under administration, and in times of political diffi-
culty, occasions may arise when the strictly legal aspect may give way to
expediency.”**

Under colonial conditions, respect for the law was really respect for
the lawmaker and the law enforcer, often the same person. Consider, for

example, the daily routine of the British district commissioner of Tun-
duru in southern Tanganyika.

|
|
|

D was in the habit of going for a walk every evening, wearing a hat. When,
towards sunset, he came to the point of turning for home, he would hang
his hat on a convenient tree and proceed on his way hatless. The first Afri-
can who passed that way after him and saw the hat was expected to bring
it to D’s house and hand it over to his servants, even if he was going in the
opposite direction with a long journey ahead of him. If he ignored the hat,

he would be haunted by the fear that D’s intelligence system would catch
up with him.*®

In the French colonies after the Second World War, for example, a na-
tive who passed an administrator and failed to salute him risked the con-
fiscation of his head dress and its deposition in the office of the cercle
commander’s office.*® The 1920 “reforms” in Ghana made it a crime to
“insult a chief,” to “drum,” or to “refuse to pay homage to a chief.”*’
In a similar vein, the KwaZulu Legislative Assembly proposed in 1976 to
increase the fine for insolence from R 4 to a maximum of R 100. In the
cvent, the central state actually outdid the chiefs; it permitted the ceiling
to be raised even higher, to R 200. But a member of the assembly ar-
gued that increasing fines “would not change the insolent behavior
which exists in the community because we normally find that people
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people.” Not being in 2

¢ to their chiefs are poor
hould be meted out cor

he argued that the poor s

insolence *®
oners and chiefs a

who are disobedien
position to pay fines,
poral punishment for

The injustice that commissl
nitely flexible: if a transgressor had property, he would be fined; if not,

he would receive lashes in the nearest marketplace. Corporal punish-
ment was not only an integral part of the colonial order but a vital one.
In the Portuguese colonies, the palmatorin, punishment delivered by
means of a beating on the hands, became the symbol of the colonial
legal system.* The French, the British, and the Boers preferred to ad-
minister the strokes of a hippopotamus hide—called the manigolo n
Malinke, the kiboko in Kiswahili, and the sjambok n South Africa—on
parts of the body less exposed but more sensitive.
Much has been written about the French colonial system of the
indigénat, but inevitably it has been exceptionalized as a specifically
French practice, and an early one at that. Tts origin lay in an early colo-
nial presumption that almost all the whites “had the authority to inflict
punishment” on any native. lized as the indigénat in Algeria in

Forma
the 1870s, the system Wwas imported into French West Africa in the
1880s.5% A decree of 1924 limited this generalized white privilege “to
officials representing the public powers, administrators and their clerks.”
The privilege was then extended to nonadministrative chiefs for whom
the “ceiling” was fixed at five days’ imprisonment and a fine of 25 francs.
The decree limited the offenses for which subjects could be penalized to
rwenty-four, “but their variety was such and their definition so loose
that the effect was arbitrarily to cover anything.” It gave the administra-
tor a list of motives, “among which he could simply cake his pick, and be
sure of finding on¢ that would suit a subject he wished to punish.” In
Guinea, for example, it included a penalty for anyone appealing the deci-
sion of an authority: “complaints or objects, knowingly incorrect, re-
peated in front of the same authority after a proper solution has been

found.” In Senegal it included penalties for “pegligence to carry out
work or render aid as demanded,” for “any disrespectful act or offensive
proposal vis-2-vis a representative Of agent of authority” (including a
lute a passing administrator), or for “speech or remarks

failure to sa
made in public intended to weaken respect for French

officials” (including songs of
outrage against the indigénat by the time of
in 1944 that de Gaulle felt obliged to acknow
abolish it.
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colonies was only that it crudely and brazenly put on
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native paper, the Lagos Weekly Record, in its official tribute to Sir Freder-
ick Lugard, the architect of indirect rule, on the eve of his retirement in
191955 Two decades later, another Nigerian newspaper reported a
meeting of the resident with representatives of various tribal unions and
societies in the district, held in the Enugu High Court to discuss the
question of the Enugu Native Court: “Itis noteworthy that the genc_ral
feeling of the meeting was against having anything to do with a native
court for Enugu. . . . We ourselves have always been entirely lacking in
enthusiasm for these so-called ‘native courts.” In our opinion the scandal
of bribery and corruption permeates the whole system and we see little
likelihood of there being any improvement in this respect.”® But having
a native court was hardly a matter of choice, for written into the legal
system of every colonial power was the distinction between subject and

' citizen. The prototype subject was the free peasant, ruled indirectly
i through an administrative cadre that was both native and European,

purporting to work through traditional institutions that in reality were
a mishmash—of practices severed from their original context, imposed

' by the colonial power, or initiated by officcholders—dispensing a cus-
': tomary justice that should more appropriately be understood as a form

! of administrative justice.

DERACIALIZATION AS POSTINDEPENDENCE REFORM

If customary law and the office of the chief, native or white, cannot be
seen as a simple continuation of indigenous, precolonial forms of con-
trol, it is also true that this ensemble—the system of indirect rule—did
not simply cease to be with independence. Nor was it just reproduced
thoughtlessly or without restraint. The anticolonial platform of the
1950s often combined a demand for a unified legal system with a new-
found respect for customary law as the embodiment of a much-maligned
tradition. In this context, the call for a unified legal system meant a cre-
ative blending of customary and modern law and a single hierarchy of
courts open to all as citizens. Such, indeed, was the agenda set by a con-
ference of judicial advisers who met at Makerere University in 1953.57
But legal reform did not await political independence. It came as part
of a larger reform of the colonial system undertaken in response to the
great anticolonial movement of the postwar era. Anticolonial protest
brought to center stage a debate that had been going on for decades
within metropolitan circles, pitting administrators against lawyers, and
conservatives against liberals. While administrators stood for efficiency,
and in its name a “simple and speedy justice,” lawyers called for “the
transplanting of the technicalities of English criminal law and proce-
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dures.” Professional legal criticism of administrative justice came to a
head in the early 1930s with the appointment of the Royal Commission
of Inquiry into the Administration of Justice in Kenya, Uganda and Tan-
ganyika Territory in Criminal Matters. Chaired by H. G. Bushe, the
Jegal adviser to the Colonial Office, the commissioners found it “funda-
mentally unsound” that “district officers should rest their prestige on
their powers to judge and punish, and should base their judicial func-
tions not on legal training and strict application of the laws of evidence
but on their general knowledge of African life.”?®

The rising wave of anticolonial protest tipped the scales in favor of
lawyers. The postwar reform of customary law proceeded along two
lines: codification to blunt its arbitrary edge and professionalization of
legal cadres while introducing a single unified appeal procedure to
soften its administrative edge. Codification had been the preoccupation
of settler regimes, concerned with limiting the autonomy of local state
officials. It clearly had a double edge: while narrowing the scope for
local initiative, codification also put the initative in the hands of the
central state. Codification as colonial reform began in 1938 when the
government of the Bechuanaland Protectorate commissioned Scha-
pero’s Handbook of Tswana Law and Custom.>® More books on African
legal rules followed in the postwar era. Prominent among these was the
work of Cory, who developed a method of recording customary law
while working for the Tanganyika colonial administration.®® This trickle
of reform turned into a stream in the late 1950s as Britain moved into
the decade of independence. Based at the University of London and in-
spired by earlier “restatements” prepared by the American Law Insti-
tute, an ambitious project, “The Restatement of African Law,” was
launched in 1959. It covered the countries of Commonwealth Africa
and aimed at codifying the core of customary law: the law of persons,
family, marriage and divorce, property (including land), and succes-
sion.®! A parallel initiative attempted to build linkages between cus-
tomary and modern courts, almost completely isolated from one an-
other in the interwar period. Attempts were made in the 1950s to give
high courts “a revisionary jurisdiction over native court proceedings”
while attempting a shift of personnel “of the native courts from the tra-
ditional chiefs and elders to young lay magistrates with some basic train-
ing in law.”6?

To the radical leadership of the anticolonial movements, however,
these appeared as no more than timid efforts at a late window dressing.
Nothing less than a surgical operation that would unify the substantive
law, customary and modern, into a single code would do. The militant
edge of the anticolonial movement would be satisfied with nothing less
than equal citizenship for all under the law. But soon it became clear
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that this was a herculean task, daunting and even utopian under the cir-
cumstances. Ironically, the first step in postindepcndence legal reform
was a continuation of the preindependence reform process. Its starting
point was the narrower agenda for the unification of courts and not of
the substantive law.

Broadly speaking, the reform of the court system proceeded along
¢wo lines. The minimalist tendency was content to stay with the colonial

reform, retaining the dual structure of customary and modern courts

while providing for a single integrated review process. The resulting

linkages between the two court systems could be limited to the apex
(as in Chad, the Central African Republic, and Zaire in the 1960s), or
they could be effected at various levels (as in Togo).*® The native courts
her African courts (Kenya) or simply lower or pri-
of the reform was effected in Nigeria, where the
supervisory and review powers of administrative officers were done away
with and lawyers were admitted to top-grade customary courts and to
customary appeals in higher courts. But lawyers continued to be barred
from most customary courts, which were the vast majority of tribunals
in the country.

The maximalist reform aimed at a unified court system. This was the
major tendency in the former French colonies and in the more radical of
the Anglophone countries. Niger, Mali, and Ivory Coast simply abol-
ished all customary courts. So did Senegal. Ghana followed suit in 1960,
and Tanzania in 1963. The Tanzanian reform is perhaps the most far-
reaching: the language of the primary courts is Kiswahili; in theory, it
has jurisdiction over all cases; also, in theory, lawyers are admitted to all
courts. Yet in practice primary courts—the lowest level in the triple-

diered hierarchy of the unified court structure—“have broader compe-

tence in cases of customary Jaw than in those of modern law.”%* Simi-

larly, in Senegal, a country considered a pacesetter in progressive legal
reform in Francophone Aftica, “no special court is set apart for the adju-
dication of customary cases,” but “the jurisdiction of the courts of the
justices of the peace is limited to minor cases in modern law, while it
extends to all cases of customary law.”

A unified court system without a simultaneous unification of substan-
tive law was clearly still 2 long way from realizing the nationalist dream
of “equality before the law.” Neither did a unified court system mean
that its several levels were now governed by 2 single and uniform set of
procedures. To effect that would require a vastly expanded body of pro-
fessional jurists. Not surprisingly, the managers of independent states
soon discovered the advantages of customary courts in terms of their
nonprofessionalism and accessibility. The problem was that the agenda
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“simple justice” means recognizing that a “wife-beater is a wife-beater,
and it does not matter whether he paid lobolo, or is a-Christian or a
Muslim or a non-believer.””s

The demands of simple justice are then summed up as a series of
“orientations” that the “judges receive on how to deal with family dis-
putes,” and these “constitute the principles equally applied to all
unions.” One such principle, for example, is to “facilitate the departure
of a wife from a polygamous union.” To be sure, since the relationship
between the “formal and the informal sectors of justice” is said to be
“flexible and non-coercive,” there is “no attempt to penalize practices
regarded as wholly incorrect”—*“such as polygamy and child mar-
riages”—but the “orientation” contains a strong presumption against
these. “In all parts of the country,” Sachs and Welch assure us, “inde-
pendent of what was permitted by local tradition, the judges will regard
it as wrong for a man to take a second wife.” “He will not be punished
for so doing, but his first wife will have a judicial remedy if she so
chooses, and any determination in divorce proceedings made about the
division of property or the custody of children would not be influenced
by any claim he might make or imply to the effect that his religion or
ethnic background permitted polygamy.””¢

The consequences of this simple justice are hardly this simple, for a
presumption in favor of the first wife in a polygamous marriage is not
simply a presumption against the polygamous husband; it is equally a
presumption against the rest of the wives in the polygamous marriage.
To entrench the rights of the first wife is simultaneously to erode the
rights of the rest. This lesson can be drawn both from Victorian attempts
of Boer republics to “abolish” polygamy in turn-of-the-century South
Africa and from radical nationalist attempts to reform tradition in
postindependence Ghana. The Volksraad of the Orange Free State rec-
ognized the “customary law of inheritance” but “only in administering
estates of de facto monogamists.” “Tribal marriages” were invalid in
both the Transvaal and the Orange Free State. The supreme court in the
Transvaal “ruled that polygyny was inconsistent with the general princi-
ples of civilization.””” None of this was very different from the eventu-
ally abortive postindependence bill in Ghana, which “sought to with-
draw legal recognition from all but the first wife,””8 and so on with the
so-called noncoercive way of abolishing lo&olo, bride-price; for although
“there is no legal prohibition of the payment of cattle by way of loolo,”
at the same time “no one can go to court to argue that cattle so
promised have not been paid, or cattle so paid should be restored.”
Sachs concludes with a straight face: “the state does not interfere.”

What is to be the likely consequence of such an orientation? Surely, the

2

flourishing of the “informal sector of justice,” with its provisions (at



134 CHAPTER 4
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transforms, that helps to establish a new consciousness”®*—indeed a far
cry from the principle that “the people should be at the centre of the
process.”

A less dramatic but no less drastic legal reform—from above—was in-
troduced in postindependence Tanzania. Both family law and land law
were “the subject of special legislation which either wholly or partly re-
moves them from the jurisdiction of the normal court system.” The re-
form channeled land disputes to land tribunals, four of whose five mem-
bers were appointed by the ruling party (TANU) and the Ministry of
Law and Settlement. Appeals were to go directly from the tribunal to the
line ministry “without passing through any other courts.” Family con-
troversies, however, were to be handled by arbitration tribunals, all of
whose five lay members were “appointed by the TANU Branch Com-
mittee having jurisdiction over the ward.”%%

I will put the legal reform in its wider political context in a later chap-
ter. My interest now is in exploring the thread that links together the
experience of the radical African states. This was the presumption that
all one needed was a proclamation from the summit to change the flow
of life on the ground. Were not the radical African states the true in-
heritors of the colonial tradition of rule by decree and rule by proclama-
tion, of subordinating the rule of law to administrative justice so as to
transform society from above? One radical regime after another carried
out drastic changes, but mostly on paper. This is how Ghana tried to
end polygamy and Ethiopia decreed an end to customary law. In a simi-
lar spirit, Tanzania proposed—as did a conservative state like Malawi—
“the replacement of a matrilineal system of succession by a patrilineal
one.”8¢ If the vision of change was audacious, the presumption that all
that was needed to effect it was the stroke of a pen was breathtakingly
naive. If the conservative regimes held up one part of the colonial tradi-
tion, recognizing African society as no more than an ensemble of tribes,
each with its own customary law and thus with the right to be judged by
its own law, the radical regimes took their stand on the ground that for
all persons to be equal before the law, the law must be modern! It was
a perspective best summed up in Samora Machel’s well-known call: “For
the nation to live, the tribe must die.”®” Just as they decreed a unified
society—in the form of a single party, a single trade union, a single co-

operative movement, and a single movement of women or youth—the
radical regimes decreed a single body of substantive law. Whereas the
conservative states were content with continuing the colonial legacy of
a customary decentralized despotism, radical states tried to reform that
legacy, but in the direction of a modern centralized despotism.
The result, predictably, has been an ever-widening gulf between what

is legal and what is real. One cannot remove matriliny or polygamy or
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bride-price by legal fiat. One cannot even do it with matters that lacked
a deep historical standing, so that, whereas legislation required that “the
law of contracts of England” be “generally applicable” throughout
Kenya, “in practice the customary law of contracts is still recognized
and enforced in African courts.”®® Not surprisingly, matters reached a
point at which some jurists were alarmed that if judgments “are based
upon principles dictated by the central government and at odds with
well-established and recognized rules of the local customary law, there
is good reason to expect less resorting to the state judiciary.” “The
nullification of the judicial process on the part of a substantial element
of the rural population,” concluded this particular jurist, “is a serious
danger.”®’

This, however, is not to say that no meaningful legal reform took
place with independence. It did, but the main tendency of the reform
was not toward the democratization of the Jegal system inherited from
colonialism, but toward its deracialization. Racial barriers were dis-
mantled and a formal equality was observed. Often chiefs” and commis-
sioners’ courts were abolished, and their functions were transferred to
magistrates’ courts. All litigants were formally given a status of equality
before the courts, and the debate on legal reform was restructured—in
the erstwhile colony as in the metropolitan countries—around the ques-
tion of access to justice. It was a reform that summed up progress in the
first phase of African independence, as it did in the “independent”
homelands of South Africa.

Deracialization meant that the social boundary between modern and
customary justice was modified: the former was in theory open to all,
not just to nonnatives; the latter governed the lives of all those natives
for whom modern law was beyond reach. Although independence de-
racialized the state, it did not democratize it. Although it included in-
digenous middle and even working classes within the parameters of the
modern state and therefore potentially in the ranks of rights-bearing cit-
izens, thereby expanding the parameters of civil society, it did not dis-
mantle the duality in how the state apparatus was organized: both as a
modern power regulating the lives of citizens and as a despotic power
that governed peasant subjects.

One needs to grasp fully both the general achievement of postinde-
pendence reform and its outer limit, and within those boundaries the

different outcomes. Deracialization signified the general achievement; it

was a tendency characteristic of all postindependence states, conserva-

tive and radical. The outer limit of postindependence reform was

marked by detribalization, a tendency characteristic of only the radical
avored in the

states. Whereas customary law continued to be ethnically fl

conservative states, enforcing an ethnic identity on the subject popula-
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tion through ethnically organized Native Authorities, customary law in
the }'adical states was reformed as a single law for the (:,ntire subject pop-
ulatn?n, regardless of ethnic identity. The decentralized despotism chali'—
aFterlstic of the conservative states was deracialized but ethnically orga-
nized, whereas the deracialized and detribalized power in the radigcal
states tended toward a centralized despotism. We will see that the latter
has turned out to be the more unstable of the ﬁvo, generating a demand
fgr decentralization which—if pursued in the absence of democratiza-
nop—is likely to lead to a despotism as generalized and as decentralized
as it was in the colonial period.

The situation of those subjected to customary law and indirect rule
through the institution of chiefship cannot be grasped through a dis-
course structured around the question of legal access. Unlike the urban
poor who live within the confines of the modern civic power—the law-
defined boundary of civil society—whose predicament may be grasped
as a de jure legal equality compromised by a de facto social inequality, a
formal access to legal institutions rendered fictional in most cases by tile
absence of resources with which to reach these institutions, the situation
of the rural poor is not that of lack of access or reach, but )thc actual law
(customary law) and its implementing machinery (Native Authority)
that confront them. Their problem can be grasped not through an al}),-
sence or remoteness of institutions, but through institutions immedi-
gtely and actually present. That ensemble of institutions, the deracial-
ized regime of indirect rule, is best conceptualized as a su)bordinate but
autonomous state apparatus.



